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INTRODUCTION

This essayonsiders the questionswhether individual decisions twefriend, bed
ormarry within or o statsrackersexdre nattess ofsocidli sabi | ity
concern; whether these decisions in the intimate realm relate to decisions in other domains
like employment; and whether we should consider these intimate decrstbeslesignof
our public and private institutions

By intimate discriminatiol meanpracticesand policiesof differentiating on the
grounds jushamed disability, racepr sexXd in the formation of intimateelationships
My focus is marriage, datingnd sexual relationships, though I will also discuss
friendship. Differentiation in intimate relationships ca courseoccur along many axes,



from class to geagphy to religion tage tomusicality. Buft or t hi s pr oj ect , I
especially interested mparticularsubset of those categories that constiegally

protected classifications when the domain shifts from the bedroom to the workyliace

disability and raceas well asdifferently andto a lesser extent, saxd gender| will

nonethelss touch upon other aspects of identity and classification along the way.

What doesntimate discriminatiormave to do with law?ur intimate exclusions
mi ght be understood as a form of f#dAdiscri mina
prospect € empl oyees, prospective | oommeesr canodt s\
sex or disability.From one perspective, we might concludeth&ter e 6s not hi ng sp
about this unrecognizedtimate discriminatiod this discriminatiorin contact rather
thanin contract to useGlenn Loury s  t'eéPermapsntimate discriminatiorsimply
involves private domaswith which law does nadnd shouldhot concern itself.

And yet, law goes further than not permitting sudr intimate discrimination:
Law somdimes requiresntimate discrimination.In addition to thenostobvious
examplé the history ofantimiscegenation lawsthe lawalsohas alsoequirel intimate
discrimination with regard to sex adsability, as well agncouraging it in all these
domainsjn ways that | will discuss.

| use the term Adiscriminationo in this e
among other things, to differentiate. Beyon
connotations vary from the pejorative, in the sense of iou&lstereotyping
(discriminatoryhiring policies), to the laudatory, in the sense of possessing taste or
appreciation of quality (discriminatingpalate) | use the term fAintimate
to refer todifferentiation along the identity axes notedthout the available negative (or
positive) connotationsf discrimination This is important, because, while | am interested
in the relation between these differentiations and the views, beliefs, or behaviors that are
generally judged morally problerti@ | do not begin the essay with an assumption that
intimate discrimination is normatively bad or good. | return to normative questions later in
the essay. But the bulk of the essay is dedicated to attempting to map some key features of
the domain ofntimate discrimination.

A few caveats before beginnin@his is very much a work in progress) a vast
topic, and there aravowedlygaps and omissions. | hamenethelessesisted disclaiming
each and every statemealthough,given the difficulty ad sensitivity of the subject
matter, it would have beerasyto drop a footnotéo nearly every word, acknowledging,
for instance, thelebates surrounding a certain term or concéporeover the project
takes on more than | could possibly address mghort space, and so it carves out some
areas and excludes others. In addition to the identity axes that | do not emphasize (such as
age, religpn, national origin), there are complicated subjects and typesroate
relationsthat | do not cover Twoin particular should be notdgre First, the question of

'"By contrast [to discrimination in contract], 6discr |
persons on the basis ofrin the associations and relationships that are formed among individuals in social

life, including the choice of social intimates, neighbors, friends, heroes, and villains. It involves

di scrimination in the infor5®&al, private spheres of [
2 See, e.g.Schauer; Krieger.



capacity to consemh the context of mental disabilitgises extremely important and

difficult questions that this essay does not address at thi$stapgestions about the

tension between automy and a right to sexual expression, on the one hand, and concerns
about coecion and abuse, on the otfeBecond, the essanerallydoes not discuss

vertical as opposed toorizonta) relationships. Adoption policy, for instancaises

intriguing and important issues at the intersection of discrimination and the intimate.
Though | allude tahe issueof crossrace vs. racélind adoption, | do not purport to fold

this difficult issue intanalready expansive discussionhmfrizontalintimate reléionships.
Several scholars have written thoughtful accounts of the issue, and the extent of their
disagreement helps to show the distwetthallenges presented thére

Sex, race, and disability all operate in complicated ways, and each is a world of
variation unto itself. Sex hagparticularrelationto our conceptions of desire, and for that
reasorwas almost jetsoned along thevay. But sex also serves a fudeonversation
forcing function: It tends to put a stopdgeneralizediberal assertins that of course
desire in its ideal form would operate indep
traits, and would always track something much deeper in the self than these. Setting aside
disputes about how deep these traits run, we carthrelass see that mgstople (though
notall)c o u | adrn 6wt o makeltheGame bald assertion about the role of sex/gender in
theirdesire. And so sex helps move the conversation into the terrain of acknowledging
that someof these traits make a differeefor many or most of us, and not necessarily in
ways that areeadily described amorally problematic. But at present sex is not part of
the normative conclusions of the essay.

The essay has four parts. As noted above, the project is principathptes, and
aims to study this domain (the intimate) where we are relatively explicit about our
Adi scriminatoryo i mpulses, about our tastes
disability, to see what light discrimination in the intimate domain may sim the areas
where the law is more directly involved and such preferences are subject to legal and social
judgment. In this vein, Part | attempt to map some key features of intimate discrimination,
drawing on an analysis of the structure of dating vebsstatistics on interracial
relationships, and other cultural artifacts. This Part identifies three key norms of intimate
discrimination, each paired with one of the identity axes under consideration: normative
desexualization (disability), normatid®mogamy (race), and normative heterogamy (sex).
Whereas Part | described existing norms, Parts Il asks what normative position we should
take on intimate discrimination, and Part Ill asks what relation, if any, the state should
have to it. Much of my ppose here is to trace the complexity of these normative
guestions, but | do draw some conclusions. In shntate discrimination should
concen us at a structural level, not an individual level, Hredonly appropriate way for
the state to intervena this area is to design institutions and infrastructure in ways that
remove obstacles or barriers to individual choices. Thus, the individualdi@dmodel so
prominent in, for example, employment discrimination law is largely out of place here, and

®]For a sophisticated treatment, see Debbie Dennoé6s | e
prosecution and institutionalization which takes as its starting point the Glen Ridge rape case. Deborah W
Denno,Sexuality, Rape, and Mental Retardatiomiv. ILL. L. REV. (1997).

* Seee.g, Randy Kennedy; Richard Banks.

® But sedan Ayres and Jennifer Gerarda Brown, Straightforward.



decidedly so as it concerns state involvement. But the state nonetheless inevitably

influences our options and behavior in this area in the way it designs our institutions and
infrastructure, and thus in the interests of both antisubordination and la&rgs, should

use its power with an eye to removing the barriers created by its history of limiting our

choices and possibilities along these axeart IV concludes the essay by arguing that the

three normative axes set out in Part I can helpusteundt and some bl ind spo
reasoning about discrimination on the basis of sex, race, and disability.

[.  INTIMATE DISCRIMINATION: MAPPING THETERRAIN
AWould you consider dating someone from a
& Singlesnet internet dating webSite

This Partand the next setuta series ofeflectionson intimate discriminationto
try to graspkey features of aunderstudiedrea. This Part is moréescriptiveand the
next more normativeThe observationareavowedlyoverlroad and undersubstaaiied;
someareobvious, and some controversial, though probably not the same ones to
everyoné.

This Part begins witstomeo b s er vati ons on | awoentofpast and
intimate discrimination. Next is a discussion of the ways that sex and datimelatively
explicit domains of discrimination, using internet dating websites as exanipiesd. and
finally, this Partdescribes thé&ipartite distinction of norms surrounding intimate
discrimination each one most applicable to one axis undesideration normative
desexualizatioridisability), normative homogamfrace) and normative heterogamy (sex)

A. L a wkxpressRole

U.S. lw has historically required rather than prohiidgscriminationn the
intimaterealm® most obviouslyby sayinger t ai n ones cano6t® pair wit
Antimiscegenation lawgreventedsex and marriage across racehis countryuntil, in
McLaughlinandLoving the Supreme Court abruptly completed the gradual process of
stateby-state elimination of such lawdn addition,until Lawrencelaws prohibited, on
their face or in differential prosecution, sasex sex Prohibitions on who pairs with
whom continue in the differerstex requirement of marriage under federal law and that of
every state but Massachtise Smilarly, statutory rape laws also prohibit sex across
specified age divides, arguably for quite different purposes.

8 Seeinfra note20 for context and disussion.

"Here, as el sewher e, I take refuge i n EwEos&skdgwi ckobs
SEDGWICK, THE EPISTEMOLOGY OF THECLOSET2 2 ( 1990) (Al n -sle@d é th gs twi u it ame ,0 pit
only by being shameless aboutriskindie obvi ous t hat we happen into the v

8 A comparative study would be very interesting; at this point, however, | am looking only at U.S. law.



Law discriminates not just about who can pair with whom, but about who can have
sex or marry at allHere,disability becomsimportant. Those below a certain mental
capacity(or age)cannot legally consent to sexual or marital relatiatresil’ Eugenic
sterilization, upheld by the Supreme CourBunck v. Bellwith the infamous conclusion
that fAthree gesneame i ®msopasfed donysidec i | e
institutionalization to restrict the intimate possibilities of people with mental disabilities,
casting them as both vulnerable victims and sexual predatdise history of eugenic
restrictions on marriage has als@vented people with many physical as well as mental
disabilities from marryind?

B. A Relatively Explicit DomainThe Example of Dating Websites

Intimate discrimination is a realm of relatively explicit discriminati@ompared
to other domains such amployment, pople aregenerallymore explicitabout their
impulse to discriminaten the intimate domainFor example, in the intimate domain,

people may be explicit about having a fAtype,

features. Sex is doundational to the way we talk about desire that we rarely include it in
the description of someoneds type; 1itods
certain physical typi height, weight, eye and hair color, and thus oftemprises
sometime®xplicitly, a race. We might think of this as akin to disparate treatment, for its
intentional sorting because of, say, race (without importing the normative censure of the
legal domain). This disparate treatment may take affirmative or positivedafini&e

onl y t & orsexclasiyepoenegative fordsi | never go for that

Whether people have an explicit or conscious type, they have a pattern of who they
end up dating and not dating. Only certain races or ages may be represented; disability
may be entirely absent; for most people it includes only one sex. This pattern, more akin
to disparate impact, is generally unapologetic. And friends are unlikely to scrutinize or
even notice if this pattern represents the expected patterns of nornwetiegdmy (with
race), normative heterogamy (with sex), and desexualization (of disabflitgturn to
this tripartite distinction in the next Section.)

The commercial dating sceimegeneral andonlinedating websites in particular,
displaya fascinéing rangeof dating preferences and assumptions about such prefefénces.
The structure of such sites, as well as what people will say on them, is revealing.

° See, e.g.Denno.

°Buck v. Bell, 274 U.S. 200 (1927).

1 See, e.g.Rembis Denno. Skinner v. Oklahoma@16 U.S. 535 (1942), is sometimes thought to have
overruledBuck v. Bell butSkinnerwas about punitive sterilization of criminals, and thus did not directly
overrule the eugenic agenda of sterilization of people with mdis@bilities. Skinnercreated legal
uncertainty, however, and anything associated with the term eugeatitsast at the level of rhetodidell
out of favor after World War IlI.

125ee, e.gHarlan HahnFeminist Perspectives, Disability, Sexualitydahe Law: New Issues and
Agendas4 S.CAL. REV. L. & WOMENGs STuD. 97, 12122 (Fall 1994).

13 My interest here is principally in the structure of the &iteghat questions are asked and how, what search
mechanisms are available by what traits, for exatgind so does not depend on an assumption that

assu

typ



1) Commercialdating contexts allonand may even requir@eopleto articulate
discriminatorydesires. Personal ads, dating websites, spéating companies ask for
information abousexand raceand orgnize people according to them. An inspection of
popular mainstream dating sitéseveals some striking, if not wholly surprising, features.

e Sex and age are omnipresent, nearly always asked first and second on the
introductory pages of the sites. The standard opening on an intro page for a
mainstream websitiekest h i s fmoaafWomanMban) Seeking a
Woman/ Man] From® [age] to: [age]. o

e Sexis primary. The sex that you are, and the sex that you seek, are always
asked first (or nearly sdf.

e Nearly al/l mai nstream sit eseitherdnantor f or A Me
women;’ and one (eHarmony) allows only cressx seeking®

e Age is nearf always next, whether your own birthdate or age, if the site is
gathering your information at that introductory stage, or the age of the person
youbdbre seeking.

e Race is present on all the mainstream sites, but somewhat more subtly. Itis
never on the inial introductory page, which typically contains only sex, age,
and geography. But all these sites allow you to indicate your racial preferences
or searctby race. Al ask for your race; some require you to staté it.
ASi ngl esnet 0 as s eraneessinthewayigasknabausrac@alr e f

individual participants on the sites are accurately representing themselves. As Pat Williams has pointed out,

Ai[ A] generation raised on the Net is beonelifd ng adept a
The medium
invites al/l of us to generate mulTheb(Qd FaeesbfEy@rEds of our s

NATION, July 31, 2006. Williams also remarks on what preoccupies me here: the way the sites structure your
presumeas ficho$Shkke writes fAwhat was most striking to me
i nvisible hands that sédem to be guiding what goes on.
4 An online sité the validity of which is hard to verify claims to provide rankings of the dagi sites from

three fdating s er Hiwse Camacorg and YielshetrajingsrSeee s 0 :
http://www.internetdatingusa.com/onligiating siterank.htm The sites that appear on those three top ten

lists combined are as follows (in rough ardé€ combined popularity): Yahoo Personals; Match.com;

Singlesnet; True.com; eHarmony; American Singles; Mate 1; Black People Meet; gay.com; Black Singles;

Date.com; Lavalife.

B E.g., www.true.com.

% See, e.g.Yahoo Personals; Match.com; Singlesnetislcom; eHarmony; American Singles; Mate 1;

Bl ack Singles; Date.com (asks for your sex, then your
“"Mate 1 allows you to be seeking a fAman, 0 fiwoman, 0 ofr
¥The options o maddmaseekiogmyVoran eo rii IRNd 6 m a Woman seeking a
niche site, AThe Right Stuff, o which bills itself as
academic credentials to make sure members actually attended one of the elite scheol$isindlso

allowsonlycross ex sorting. Hence the ensuing | awsuit involv
YFor instance, eHar mony aMha sthnitities woyldyoube wilting to acceptt y and a

as matches? a lHogv important is your match'settmii t y 2?0 You cannot proceed beyon
answer these questions. (That is, the program does not permit you to skip these questions.)



pref er enc eWouldyouncqgngider datimgpmetne from a different
race?0 with only® ®fiyeso or finod options.
e Disability is almost entirely absent from the mainstream sites, suggesting, |
think, its assumed ingutance (its status as disqualifying) by its absence from
explicit consideration. The key exception is date.com, which allows people to
|l ist Adisabledd under Abody type, 0 and t
type. o No ot her Buted dogdthisereothergiset e t hat |
mentions disability in any way. In addition, True.com includes American Sign

Language among its language spoken or sought.

2) More marginaldating sites alsérame identities and their significance to desire

in surprisingways. For instancethe disabilityrelated site Lovebyrd.coms cA aixs i vel y o

for disabled peoplencludingmost every disability imaginahle l ndeed, Lovebyrd
proprietorassert t hat theyodoll adjust t hndher siteds
drop-down menuwwvithin twenty-four hours ifyour disability isnot on their list One might

ask, in response to thissite;thy woul d a person with Avi sual [
speciazedi nt erest i n dating a pé@bDeseymdrwhed s fAbi p
Whatwould disabled people want arclusivein-groupsetting for date seeking?

Lovebyrd itself provides an answer i Di sabl ed singles compl ai
difficult to meet someone on a mainstream dating site when you have a disabilitiz That
mainly because other members do not know you have a disability until you disclose this
information yourself; and often when this fact is revealed, the inteféise counterparty
i s P!'daralympian swimmebenise Beckwitrexpressed a similar sément in her
profile in the elegant Intimate Encounters show, of disableepsedfaits photographed by
Belinda Masor_overing. Beckwith was photographed a r ock wi th a mer ma
her captionreadi Li ke t he | ittl e mer fordhatdl havabeenesa | ov e,
close on numerous occasions, but as | have to stand up at some point (and use my crutches
to walk), once | have met a man and they are forced to realize | am disabled, they seem to
become some¥hat scared. o

3) Dating websiteslo not permitinnovativeor counternormative approaches to
intimate discriminationeven though their technology would makehapproaches simple
to implement.As noted, mainstream sites generally refuse to allow people to hide
information about their racage, or especially sex. Perhaps more interestingly, while sites
allow you to search for matches of any race, none that | have found allows you to hide
from yourself information about the other pe
not decide gu wanted to find mates based on other traits without knowing these
categorical features of their identities. In addition, interesting data collection possibilities
could be used to invite sedfvareness in this area, but, perhaps not surprisingly, are no
explored by the sites. For instance, sites could offer to gather data on how long you spent

2 |n addition, while most questions on the initial registration page provide furthensobs when you

answey es to a question, no further questions (such as,
category is whether youdd consider interracial dating
2 seewww.lovebyrd.comsee also, e.gKROLL & KLEIN, at 28.

% Belinda MasorLovering, Intimate EncountersMuseum of Sex, Fall 2007.



looking at certain profiles, which ones you liked more or less, and provide you with a
report on the direction of your preferences with regard to certain cetggorcluding, for
instance, race and age. Some may gather this information and use it in sending you
matches, but if they do, they do not reveal it to us€swhat extent this reflects a failure
of imagination of the site designers, and to what exterccurately reflects market
demand, is unclear, but it surely reflects market demand to some extent or customer
feedback would presumably pustime othese features into placé general, people
who use these siteppearrelatively comfortable bemexplicit about racial preferences in
the domain of dating

C. A Tripartite Distinction: Describing the Norms of Intimate Discrimination

The normsof intimate discriminatiorseem to falinto threeroughcategorieseach
one paired with one d@he categoriesunder discussiardesexualizatiofdisability);
homogamy(race) heterogamysex) With regard to disabilitynormativedesexualization
of the entire group occurs. While disabilities vary widely, disabled people as a group are
often viewed as outde the sexual or romantic sphere, as categorically among the sexual
Aundesir abl emainstreamBigrmaboatmaceomdtisue to assuntbatin-
group pairings the standard what we might calhormative homogandyand the rates of
intermarriagediscussed beloweflect this. Sex is different from the other categories in
terms of sexual prohibitions and permissiok¢ith regard to sexjormativeheterogamy
continues to be the baselineéhat i s, with regard to a person
suppsed to find partners outside the walls of your group, never inside theistuss
each of these norms and some associated complicagtms, beginning with the last

1) Normatve Desexualization: Disability

Important recent work idisability studie has calledattention to the
desexualization of disabled peopfeThis comports with the fact, noted earlier, that
disabled people are largely presumed absent from the mainstream dating f&gites.
relationship betweedisability and sexuality is natncomplicated In some
representationslisabled people seem presumptively hypersexual, rather than inherently
norsexual® But such attributions of heightened or uncontrolled libido again senae
justification for denying the sexuality of disabledpkd to prevent them from imposing

% See, e.gTOM SHAKESPEAREET AL., THE SEXUAL POLITICS OFDISABILITY .

% See supraection |.B. Obesity is a category with an uncertain relationship to the category of disability, but

which can certainly bgrouped with disability for purposes of the normative desexualization point.

®For instance, see Debbie Dennoods discussion of the ¢
alternatively nonsexual (by prosecutors) and hypersexual (by defense aftamregent trials of men

accused of having nonconsensual sex with mentally disabled §akDenno. Michael Rembis shows a

similar dynamic in historical portrayals of girls institutionalized for alleged mental impairment in the first

half of the twenieth century. SeeRembis.



their sexuality on others and potally tainting the human rac&. In this way, even when
the depictions or assumptions vary, the norm of desexualization remains fairly robust.

In themainstreandating scene, disdly is oftenrelegated to the status of a joke.
The idea that a disabled person would be a desirable sexual or dating companion is treated

as funny. This associationnetnewd i nde ed, Freudds writings on
jokes that turn on the humof a matchmaker trying to pass off a bride who is disfigured
ordisabled” But | et 6s pause here t oforitedegciohmefr a con

the relation between disability and sexuality

Belowisareceni J ok e of ftointe h ensméagadinéyViaxim Before
guoting it, Il want to acknowledge that, to m
not one experienced as funny. With my apologies, | hope the reader will persist here, for
the many reasons well and often stated atfmitevealing significance of jokes. Here it
is:

Joke of the Month!
A man with no arms or legs is sunbathing on a beach. After a while he is
approached by three gorgeous women, who take pity on him.
The first one says to Rbm, AHave you e
AWhy, no, | can6t say that | have, o0 th
she leans down and gives him a hug.
The second woman says to him, AHave yo
He shakes his head again. She kisses him.

Rat her abruptly,othevéhibdemaskscké@dave
ANo, 0 says the man, his eyes |lighting
AWell, you are now The tideds coming

Someone clearly found this joke funny: It is the Joke of the Month in a magazine with
over 2.5 million readerS. Why?

a) Simply Disability. Maxim supplies its own answer as to why. Above the joke is
a cartoon of the scenario: A man whose sleeves andggtaper off to signify the
missing arms and legs sits in a deck chair on the beach, surrounded lwptipégous

% gee id.

%7 SeeSigmund FreudJOKES AND THEIR RELATION TO THE UNCONSCIOUS71, 72, 74, 82 (James Strachey

ed., W.W. Norton &c., 196 0)beHlride§d@om romplainEdathat the brgle a n c e , i o
had one leg shter than the other and limped. T8ehadchew ont r adi ct ed hi m: AYoubre wr
you marry a woman with healthy, straight | i mbs! Wh a t
security that she wono6t f al | allder ien Andthinlkeohthe sufferihgeg and af
then, the agitation, anttisotnhee, dtohcatto rcéasn ébti |hla.p p eBwu tt oi fy oyt
faitaccompli ¢d.at 7 2. I n another joke, involvhenag a girl wit
Aunmarr i @aterabl e. 0

ZJosh Ri ¢chma nJoKedfihe Elonthvirxiia | Jan) 2008, at 18.

®Audit Bureau of Circulations, Circulation averages f
Paid & Veri fi evaxinof 25681839t i ono f or



vixens in bikinis. Hed ok s excited and embarrassed. A ca
dcause heds Horribly disabled! o

Perhapdvaximis right. Perhaps the mere fact of his disability is what makes the
joke funny to its celebrants. h€&reis of course humor bas@ast on disaldity: One might
think of Mr. Magoo almost falling from great heights because of visual impairment; or, not
|l east, the whole genre of fAguy withAno ar ms
recent controversy depicted the fraught terramainding humor and disabilityAn
Australian Ph.D. student created a film of people with intellectual impairments, which he
claimed was a critical study of humor, but which others felt was merely an exercise in
laughing at disability? This controversy gainedotoriety among disability studies
scholars perhapa partbecause the past decade has been a vibrant time for provocative
films about disability produced from within the disability communriftyThe controversy
also shows the offense that can be causddughing at disabilitymnakingit a prime
target for theMaximhumor page, which clearly trades in the shock value, or rebellious
frisson, -B€Eosefhingsdun

b) Sexuality.But this joke is about something more: disabgihd sexuality The
crucial moment is the turn from his hopeful expectation of sex to his being told he instead
faces looming disaster. The puntbe wordfi f u cdits doable meaning of intercourse
and ending up in a terrible platerovides the vehicle for his disappointrheiihe
women | ook down on him from the beginning, b
him; the first one fAl eTheresmayalswbedomathird)jinthe ves hi
active use of the verb by the woman. The formulation in the jokehputs a passive
role, and also allows the pun.

The (presumptively straight male nondisabls@ximreader is reassured by the
punchline®® The world has been turned righileup agaid back to the universe he
expectd wher e beaut i f ulsitiondisaed meho Aftértoeing ledajprg

by the womends apparently kind approach, the
thsguy i sndét going to |ive out every guyods f al
beach, 06 i s thoewmr se amrscstu.réed , THIOFf ics the guy wh
the joke asserts early on. Malim@adertaher ef or e n

30 Caption taJoke of the MonthMAxim , Jan. 2008, at 18.

See,e.gNo Ar ms and Nhtp:/iwevggeocifies.Gom/aeartland/hills/3456/h_no_arms.html

#The fil m was LaghingaathelDisableda Créating Cofnedyt thanfronts, Offends and

Entertains 0 and its creator was Michael Noonan. Two facul
Queensland University of Technologlghn Hookham and Gary MacLennarere apparently suspended for

si x mo nt h mto priatobjegingitoritgs pridject O B r i Cn€outsaty Eotalitarianism

COURIERMAIL, July 12, 2007http://www.news.com.au/couriermail/story/0,23739,2206220197,00.html

¥ See, e.ghttp://disthis.org/April2007.htm

% The page also includes thelfob wi n g fi
Me an: ADr . Ruth is s
you wal k here?d60d
*Indeed, it is not only nondisabled readers who migigaes to the joke in this way; hierarchies of status
operate within, as well as around, the disability community. And those who have a disability but do not
identify as disabled may have particularly good reason to try to distance themselves from althed dis
people, on a principle similar to that which underlies the word and concept of homophobia.
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reassure himself that at | east heds better t
sometimes, atlsat heds more | i kely to get his sexual

The gender angle on the joke suggests an anxious identification between the reader
and the disabled man on the beach: both are potential victims of femininé®wiles.
r e ad e retyl&kelyagoes further, for dismemberment may evoke anxieties about
impotence or castration. Margrit Shildrick has recently suggested that disability and
sexuality are such a fraught combinaéiosuch an impossible terrain for the
nondisabled because visile disabilities evoke anxieties, about a return to the fragmented
state prior to the entry into the symbolic order with the mirror stage (on a Lacanian
account)’” Such anxieties surround sex genef@llg its potential to restore the self to an
early sta¢ of undifferentiated dependency, of{@edipal polymorphous perversitya
prospect that is alluring yet also terrifying, in its threat to the coherent’ sélhen
sexuality meets disability, Shildrick argues, the anxiety is overwhelfing.

Even withoutpsychoanalysis, we might see the disabled character in the joke as
representing a set of “tamakethe reader céneereddot ent i al
distance himself from this character. When the character looks like he might get exactly
what he reader wants, the anxiety increases. However, the pun saves tine stafting
t he di s apbobpects frgnusgxdosdeathMaximbs cart oon caption thu
reassure the reaebsrriibt g* Kouypusthdt ishind’o s e

The joke thus shows several thinddost importantlyit depictsa set of normative
assumptions: a disabled man who has never been hugged, much less lssieldgand
anapparent need to explain under what circumstances beautifulbliginivomenwould
have sex with an amput@e ut o f Théa jpkie shgws the easdéth whichadisabled
character is treated as a ridiculous figure for aspiring to fulfilling sexual relafidns.is
normative desexualization.

% The cartoon above the joke helps bring this out. The women look like female cartoon villains in a Disney
movie, wily and catike with exaggerated curvesd sinister eyes.

37 Margrit Shildrick, Dangerous Discourses: Anxiety, Desire, and DisahiBt$Tub. GENDER& SEXUALITY

221, 23337 (2007).

®1d. at 235
¥ 'n Shildrickds words, Ait is the encothimthearenavi t h an a
of sexwuality that is tht.an284st threatening and disrupt

“0Cf. Harlan Hahn, Can Disability Be Beautiful?

“L Caption taJoke of the MonthMAxim, Jan. 2008, at 18 (emphasis added).

*2The psychoanalytic angle also helps us seethe passive sexuality figured through the disabled man

might represent a certain sexual fantasy for some men, but one that needs to be vigorously disowned, pinned
on someone else (to quote Michael Warner, from another cahtaxd)stancing function disdly usefully

serves.
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2) Normative HomogamyRace

By contrast to the isolating norm surrounding disability, race is not understood to
limit sexuality, but to constrain who pairs with whdimSpecifically, the norm
surrounding race is homogamy: witkginmoup pairing.

Our cultural platitudes inctie competing theories of attractioi: Pposites
attract, 0 but Abirds of a f eaRichaediEpstehock t oge
useshe last of these phragesi | i k e a tdttorasgeetthahorhopekeaitys desirable
in the workplacgbecase people like to be around those who are like tifelvith regard
to pervasive understandings of who should pair with whom, Epstein has the right
catchphrase for the intimate domain with regard to réiglary Becker, though obviously

from a very differen nor mati ve position t hWeal Epstein, s
empathizebesti t h t hose mo%¥t | i ke ourselves. o
Hence theuotation fran Singlesnet in the epigraph this Part:iwould you
consider dating someone from a different rat@No t ,  jou comdiddr dating
someone of vy ®he lattesounds luderouas?ad@eneral questidh The
assumed move is to date, and marry, within o

The homogamy norm is reflectedstatistics on rates of interracial marriagel
dating. | briefly review a few of these figures, which show both the fact of the norm and
its decline in recent decades, as well as some of its interesting caattthasntersection
of race and gender

a) Rates of interracial marriage and dating are riginin 2000, just over 5% of all
married couples included spouses of different races, whereas in 1970 that figure was less
than 1% Rates for dating are much higher. According to a 2005 Gallup poll, 48% of
Americans report that they have dated somemora & different racial or ethnic
background”? These rates are much higher among young people: only 28% of those 65
and older; 46% of 5o 64yearolds; and 53% of 3Qto 49yearolds have dated
interracially, compared with 60% of 18 29-yearolds>°

Favorable attitudes have risen faster and higher than interracial dating behavior,
even among the youngest group in dating rates study. In 2007 Pew resea&3Ppoi,

3 Some nonwhite races are associated with hypersexuality, which might imply that others are hyposexual
though more likely white is treated as a norm. This warrants further discussion.
4 For the full Epstein quotation, see infrate 159
“Her different normative position lubwelveimascietyith the r
in which white men disproportient el y hol d p o s iGtoiLd.1659, 8664 power . 0 79
“°See supraote 6, 17.
“"There are of course some individuals in some contexts with whom this would not be a surprising question.
“8Lee, Sharon M. and Barry Edmonston. New Marriages, New Families: U.S. Radiblispanic
Intermarriage. 2005. Population Bulletin, 60(2)ashingon DC: Population Reference Burealgjted in
pew guess whods coming to dinner]
“9 http://www.gallup.com/poll/19033/MoshmericansApproveInterraciatDating.aspXGallup Annual
Is\élinority Rights and Relations Poll 2005

Id.
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Americans agrekwiththes t at ement : i [sic]fohblack&and wiésso datd r i g ht
each orhisieup frotn 48% in a 1987 paf.

b) Average rates of interracial marriage are still well below what would be
expected by random pairing weighted by the size of the relevant gidymne
calculation, 44% of all US marriagevould be iterracial under random matchirfga
figure far higher than the marriage rates cited aBdue.their study of speedating
among Columbia University graduate students, Raymonddfigmd colleagues reported
a level of crossace interest thatas closer to what randomness would predict: 47% of the
matches were crosace, which was statisticallysignificant difference from the 53% that
random matching would predict, yet much closer than for the general population ffgures.

¢) Rates of irdgrracial marriage and dating vary by raesd gender Gallop
reports that as of 20069% of Hispanics, 52% of blacks, and 45% of whited dated
interracially at some poirit. Another study, using data from 199900, found the
following percentages ofterracial dating among these groups: 57.1% of Asian
Americans, 56.5% of Africahmericans; 55.4% of Hispanismericans, and 35.7% of
EuropearAmericans:® This study reports that while Africamericans are as likely to
date interracially as other mintyrigroups, they are less likely to marry interracially.

On the intersection of race and genddrican-American men are much more
likely to marry white women than white men are to marry Afriéanerican women.
From 1970 to 2000, black men increasesrthate of marrying white women almost
sixfold, so that in 2007, nearly 6% of black men are married to white women. Fewer than
half as man® approximately 2.9% of black women are currently married to white

*1 pew Research Poll 2007 Trends in Political Values and Core Attitudes20987
http://peoplepress.org/reports/pdf/312.pdaft 39 (reporting oan analysis of U.S. Census Bureau data by the
Population ReferenceuBeau, a honpartisan research organization

2 See, e.g.Raymond Fisman, Sheena S. lyengar, Emir Kamenica & Itamar SimdRexia| Preferences in

Dating Review of Economic Studieat 2 (forthcoming, unpublished draft, on file with author) (calcugatin

this figure based on the US population regardless of age, but asserting that alternative measures that restrict
the calculationtosec al | ed marri ageabl e popul ations | ead to a #fAsi
%3 Of course the marriage rates encompass people wheenkeir marriages at different historical

moments.

|d. at 13. Fisman et al. also report that women more than men showed racially homogamous preferences; |
look forward to further study of this result, because there seem so many possible explahdtions

prominent among them that the women were more interested in relationships and the men more in sex. The
authors discount this explanation on the basis that their older participants showed more heterogamous
preferences, despite being more interestadlationships.ld. at 4. This triangulation via older subjects

does not seem an adequate basis for rejecting the difdstinga i ms t heory f or womends hol
choices.

% http://www.gallup.com/poll/19033/MoshmericansApproveInterraciatDating.aspx

¢ George Yanceyto Interracially Dates: An Examination of the Characteristics of Thobe Mave

Interracially Dated,33J. COMPARATIVE FAMILY STuD. 179, 183 (2002). These generalizations do not reflect

the variations in intermarriage rates agdlifferent AsiarAmerican groups.

*"Yancey,supranote XX, at 183see alsRichard Lewis, Jr., George Yancey & Siri S. BletZagial and

Nonracial Factors that Influence Spouse Choice in Black/White Marrj&fik BLACK STuD. 60, 64

(1997).
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men>® The opposite gender effect occurs amongAémerican and white pairings. As

one recent analysis reports, AUntil 1960, As
intermarry with whites. By the 2000 census, however, this trend had reversed. Asian

women are almost twice as likelyto marryawt e per son*as Asian men.

d) Two dyservations Of the many interesting issues raised by these statistics, |
want briefly tohighlight two thingshere First, while rates of interracial dating and
marriage have increased, they have not increased r@santyich as favorable attitudes, nor
do they reflect what random sorting would predict. This may be unsurprising, but the
gender contours of these statistics also trouble any quick explanations.

Secondthevastly different rates of interracial relatidmgs for AfricarAmerican
men as opposed to women, and Asfanerican women as opposed to men, unsettle any
simple conclusion of a general preference for endogamy (kgroup mating, also called
(positive) assortative mating). Sociobiologists havé spich ink explaining the potential
benefits of endogandy often with an assumption that this jistvhat people tend to do,
and so we need an evolutiongugt sostory as to why° Other explanations must be
considered, including the different social miegys of specific gender and race pairifiys,
the potential role of who (i.e., men or women) tends to initiate d3tingplicit
associations between gender and PAemd ingroup pressure on Africaimerican

*®Fryer,Roland G., JrGuess Whoos Been Coming to Dinner?® Trends i
Century 21 J.ECON. PERSPECTIVES/ 1, 77 (Spring 2007kee alsdELLINA M. CRAIG-HENDERSON BLACK

MEN IN INTERRACIAL RELATIONSHIPS 15 n.11 (2006) (citind he State of America 20@¥ the National

Urban League for the proposition that AfricAmerican men are three times more likely to marry across

race than are AfricaAmerican women).

* Fryer,supranote XX, at 77.

0 Theories include, for instance atthomogamy increases altruism among relatives or marital stability and

thus increases fitness, so long as it is balanced against inbreeding depression; thus, preferences for

phenotypic similarity amongonrelativesare thought to strike this balanc8eeDel Thiesser& Barbara

Gregg Social Pressures for Assortative Matjr&2 PERSONALITY & INDIV. DIFFERENCESL57, 15758 (1997)

This work tends to be particularly impressed by assortative mating even for disabilities, such as deafness or
psychiatric impaiment. E.g, id. at 11617.

®1 For instance, the historical fear of black male/white female sexual relations is of course deeply implicated

in some of the ugliest features of American racism, from lynching to the origins of the Ku Klux Klan; and

thusbeas a di fferent set of meanings than the no | ess ucg
appropriation of black womends boBdeegCraed claim to se
HENDERSON Davis.

%2 See, for example, Craigenderson for a detussion of the theory that if racial pairing is affected by

conscious or unconscious social climbing, then perhaps the gendered expectation of male initiation of dating

means that men will tend to date up or across but not down the social hierarchthedhiswhich Craig

Henderson is not endorsing, leaves something to be desired as a response to the gender patterns in Asian

white relationships SeeCRAIG-HENDERSON supranote XX.

%3 Some provocative new work in social psycholdglyy Phillip Goff and colleague® suggests that implicit

bias and stereotypes might play a role in interracial intimate relationsbgeBhillip Atiba Goff, Margaret

A. Thomas & Matthew Christian JackséhAi ndt | a Woman?0: Towards an I nter
Person Peteption and GrouiBased Harmgunpublished manuscript, on file with authofheir work,

which is currently in the publication pipeline, suggests that Afrisererican men are perceivédy a

subject pool of mostly white students) more masculine tharhite men, by white observérperhaps not

entirely surprising but apparently the same goes for Africamerican women, whom white observers

more often mistake for men, than they do when observing white woilies same work also suggests that

Asians are peeived as more feminine, both men and women.
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women to preserve the black famifito name dew. Whatever contribution
sociobiological explanations may make to our understanding of race and intimacy, they
cannot close the discussion.

3) Normative Heterogamy: Sex/Gender

a) Sex.Sex of course operates differently. The norm there is of heteygpgam
pairing out sAdeAloaare 60Si mfrioalpd says, AThe only
validated is gender, and then &mog when a ma
colorfully, you may get called a narcissist for desiring people of yourewns but youor e
notlikely to get called a narcissist for desiring people of your own racepaghility.®®
(Contra Sinfieldobs i mpl i chetfamilyisanptheadomatne x i s u
with regard to which heterogamy is assumed; thahésirtcest taboo pushes a kind of
intimate heterogam¥) U.S. law and norms have a long (though not uncomplicated)
history of pushing heterogamous pairing with regard to sex. From marriage law to sodomy
law to nepromohomo statute®® this normis immediaely recognizable in laas well as
culture Indeedthe sex heterogamy norm is so assumed as to be invisible at times, even in
academic writing; for examplgyork in sociology on relationship patterns sometimes
speaks as if homogamy is generally theidgvorce in romantic pairings, without noticing
that a starting point for most people is heterogamy with regard to one key categ8Py: sex.

b) Gender.Normative heterogamy also appliesstime extent tgender, in the
sense of masculine and femininepad! as to sex, in the sense of male and female.
Within the normative heterogamy of heterosexual expectations, masculine is expected to
want feminine and feminine masculine. A few years ago, a parody of the alternative
gendespairing appeared in tidewYorker Lampooning what the author cafiss a-ishe
sexnar ri age, suggesteenewahorizan fot thee opponents of sases marriage:
those maldemale couplesomposed ofmasculine wives and feminine husbands, whose
gendergomeclose enough tthemiddle or the other sidas to approximate sargender
marriage® iBecause my f eel i nwhen Godmadentaeandwomdnor wr i
He had something very specific in mind. It goes without saying that He did not want men
marrying men, or women anrying women, but also what He did not want, in my view,
was feminine men marrying masculine wonééh The piece was parodymainly of the
samesex marriage debatand, especialljtheRi g h t @ $ut isalsa emically depicted
a more serious phenomeno@enderexpectations in dating and marriage still arguably
favor divergent roles and traits, and within male/female dating, some of these still imply a

% SeeR. Richard BanksThe Aftermath ofoving v. Virginia: Sex Asymmetry in African American
Intermarriage WIsc. L. Rev. 2007, at 533.
%5 ALAN SINFIELD, ON SEXUALITY AND POWER 14 (2006).
®Onpsychianr yds | inking of narcissism andarhissismosexual ity, ¢
http://www.gayhistory.com/rev2/words/narcissism.htm
87 Butler suggests that the incest taboo is generative of all other sexual tabbost BUTLER, ANTIGONEGS
Ctam71 (2000) . I dm not sure | agree, but this is not
%8 SeeEskridge; Yoshino.
% See, e.gLewis, Yancey & Bletzer, at 1682.
;i George Saunderd]ly AmendmentNEW Y ORKER Mar. 8, 2004.
Id.
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certain inequality of partners. This merits much further discussion, of course, but to
conclude with oa example, which some people find striking and others obvioluslieS
of malefemale speed dating suggest that even highly educateavheeoonsider
intelligence a plus in womeato not want women who they believe are moaambitious or
intelligent thanhey are, whereas ftihewomenevaluating mengreater intelligence is
always a plug?

Il. NORMATIVE QUESTIONS INTIMATE ACCIDENTS

There is a separation, as it were, between the bedroom and the boardroom. You

dondt want t he gov e rimyauepriate life, whatymidd aws med
behind closed doors is your own personal matter, etc. But, of course, this does not

mean that there isndét a relationship betw
between whom | want my children to desire and whom | hire

8 David Murd®

The first question | generally receive about this pré@dobm lawyers and
nonlawyers alikd i s , But what does | aw have to do wit
repetition highlights the strengthwhorh our pr
we desire and whom we hire. That this is a great divide is a widely shared descriptive
assumption in this country.

But there is sometimescertain (understandabldgfensivenestm thequestion.
The questioner is often saying, more than asRivigat could lawpossiblyhave to do with
t his? You arené6ét going to say that the stat
intimate domainare you? And perhaps further youdér e not going to bri
of our antidiscrimination norms toear on my private desires and choiegs,you?

This Part addresses the final question: whether we should care, as a normative
matter, about intimate discrimination. The next Part will take up the question of whether
the state should involve itself intimate discrimination and if so, how. But first, this Part
attempts to map this complicated normative terrdit. t akes up Murads asse
presumed separation between boardroom and be
relationship betweewh om | desire and whom | hire, 06 and
relationship might beWhat| present here i&rgely not thesiglriven; the first Section
merely tries to lay out some considerations. Ultimately, though, | do reach the tentative
corclusions thajudging individual decisionmaking, as a social or legal magemerally
does not make sense in this domaimd yethatthis area of private life implicates matters
of public concern that may warrapdir attention at a structural, rathéan an individual,
level.

?See, e.g.Fisman, gende
3 David Mura,The Internment of Desirén UNDER WESTERNEYE: PERSONALESSAYS FROMASIAN
AMERICA 281-82 (Garrett Hongo ed., paperback ed. 1995).
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The firstSection of this Parlays out a series of reflections on the normative
significance of intimate discrimination. The second Sedlisnusses the significance of
intimate discrimination for matters of public concern stnootably, ongoing subordination
of historically subordinated groups. Finally, this Part concludes by tiseénignguage of
Aacci dent smpthotght firetxthatltrairig to judge or shapedividual decisions
is inadvisable in the realm of intireadiscrimination, and, second, that the state
nonethelesalready affects private decisiomsthis domain.

A. A Complicated Normativ@errain SomeConsiderations

This sectiortracesseverakey features and questioas to what seems possible,
right, good, and bad in the realm of intimate discrimination.

1) Somantimatediscriminationseems to resemble or overlap wdiscrimination
that we find objectionablim otherrealms. As Charles Lawrence noted two decades, ago
one of the signs of the uncamsus significance of racism is the wiayakes on sexual
f o r mghe préoocupation among racially prejudiced people with sexual matters in race
rel amindn®y the designation of 0fAndgoteups as i
white person whasonline dating profile says that she would consider dating others of
every racédut AfricanAmericanseems likely to have somethiagainst that particular
group” Demographers tend racmlintegraivesuccess hythe lewels t r y 6 s
of interacial marriage inthatcountry’® and while there may be importaandsometimes
benign,reasongor ingroup affiliation/” extremely low rates of intermarriagea country
plausiblysignify something related to what we commonly understand to be racism.
Anecdotally, it is interesting to note thaaten those highly critical of what they term the
politically correctproject of thinking in terms of discriminationayi nvoke an i ndi vi ¢
personal relationships as a sign of their deeper politics of in@giatsomewvay. Thus
the theorist Slavoj Zizek said in a recent talk, as an assumed indicifrgolitical
correctness ands if punctuating the end of a conversation rather than beginning dte,
the big multiculturalist | know have no black friend It is interesting taconsidemwhat
it would mean to think this sort of commonplace accusation, not in the realm of friendship,
butin a sexual realimwhere it isso rarely made

2) Affirmative desirdor a certain typanay bdess troublinghan a asire to
exclude or avoid certain types or categori€&the AsianAmerican womanvho, on a
dating websitechecksthatshe specifically seeks Hispanic men, looks rather different from

" Lawrence, Id Ego, c. n.70.

5 As Randy Kennedy points out, with personal ads, as with other racial disaimii o n , Al w] e see the
signals but not t IReNDAMKENNEDE INTERRACHL INTIHACESRS (2Q03). In

response to Kennedybés written queries, some authors o
Afirst pe reedwholwaveracstreasons for including whiteness among the traits he desired.

He believed that whitdsor , t o use hi s Jdtwere saperiootb athgng and eédedyt@barsl 6

together to combat what he saw as the worldwide antiwhite congpirkt at 30.
®E.g, Lewis, Yancey & Bletzer,

"See, e.gLoury; infra #4 below.

"8 Critical Legal Conference, Birkbeck College, University of London, Sept. 2007.
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the same woman who checkseybox but AfricarAmerican. Likewise,we may wonder
whetherthe Christian person who checks every religion, including Muslim and Hiudu,
declinegto check Jewisharbos anti-Semitic feelings.More broadly, categorical
desexualization of disabled people may be more troubling than indiyauaven

structural trends in) intergup affinities and disaffinities, since its structure isolates rather
than segregates.

3) Butevencategorybasedaffinities are controversiad a tension captured by the
language ohaving afifetistd as opposed ta fitype do-calledfetishistsor devotees
around certain races or disabilities or body types garner very mixed readtmms.

i nst an c e devofeasfopagrot@mephiliacs)who specifcally desirefemale
amputeeg® are met with outright hostility byome amputees and other disabled fblksr
their objectification of particular bodies and impairméngnd are greeted with open arms
by other® who feel that desire involves objectificati@ndthatit is appealingo be
desired even, or especiallyor that which inspires rejection or even revulsion in nibst.
Somesee this as potential to challenge conventional notions of beaaityl others see it
as objectifying in a disturbing wdy (These debates mirror features of longstanding
debateamong femirsts and disability activists about whether and when objectification
might be appealing, particularly to those who have been subjected to normative
desexualization.Early psychological work on crossbility relations assumed that
nondisablegeople who gt involved with disablegeoplemust be pathological in some
way; more recent work has attempted to counter this move with qualitative studies of
nondisablegeople in crossbility relations®

The complicated terrain o&cial types, or exoticism, eegantly captured by
Phyllis Rose, in her biography of Josephine Baker:

Compared with racism, exoticism is merely
build death camps. It doesndét exterminat
amusement and tenttsfind differences of color amusing where racism finds them
threatening. Exoticism is frivolous, hangs out at nightclubs, will pay anything to

have the black singer or pianist sit at its table. Racism is like a poor kid who grew

up needing someone tat. Exoticism grew up rich, and a little bored. The racist

is hedged around by dangers, the exoticist by used up lfoyse is to be treated

"9 Per SolvangThe Amputee Body Desired: Beauty Destabilized? Disability d&teed? 25
SEXUALITY & DIsABLITY 51(2007)www. ampul ove. com (fAfor amputees an
8 See, e.g.Solvang;
81 See generallfolvangesee alsorom Shakespeare, at 126 (discussing the Outsiders Club and relations
between nondisabled men and disabled wgraad conflicting attitudes within the disability community).
See also M. ChristiaRlease, Take My Limbs: The Sexual Worship of Stumtips//www.ampulove.com/
(discussing the erotics of amputee devotion, and its relationship (for some) to a désaision to be
amputated oneself).
82 See, e.gMaureen S. Milligan & Aldred H. Neufeld®ostinjury Marriage to Men with Spinal Cord
I njury: Womends Per spectléSe@aTycDisMiatk il17dl998). 8@ mmi t men't
DelLoach & Greer (8)forti s negative Atypology of individuals who
people, though no data was given i n s ubpdgiaatots; of t heir
Unsolicited missionaries; Gallant gesturers.
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as a thing, one would rather be treated as a rare and pretty thing than as a disgusting
or dangerous one. Bthat isstill to be treated as a thiffg.

Relatedly, n the rather different domain of adoptiétachel Moran reports that adoption
Afagencies tend to distrust adoptive parents
different race and commonly make exdive inquiries about their racial attitud®$

4) Categorical affinities diffecent,amle mber s of
potentially more appealinghough,when expressed by members of subordinate groups
rather than by members of superordinate gmu@dembers of any group might worry that
multiracialism, for instance, will lead to all of us becoméudfurallyfibeiged r at her t han
more complicated and varied burfthButth e pol i ti ¢cs of wanting to
through homogamgeemmore asily separable fromacism (or its equivalent) within
subordinate groupdDistinct reasons might drive such politics, includimgnting to create
or preserve a community that feels safe from a hostile world, and wamangid
assimilation if it meanabsorption into the dominant cultdi®(The difficulties of
avoiding absorption into the dominant culture are Akethwn to norChristian® or to
Christians, for that mattértrying to raise children without Christmasihe fraught
politics surrounding irdrracial marriage within the black communréinepoignantly
depicted i srecbnisrtroirgyk AR enlel 4 a fictionaBaccauntlofheHe r o, 0
internal struggles i wounded hero of race patisiwhofalls for his white doctaf’ The
separatist moy within deaf culture is by now well knowtihough more for struggles over
cochlear implants and who should lead Gaulludet than the concodetaaiies around cut
marriage versum-marriage

5) Intimate discriminatioroften hadifferent meanings anchuses in marriage,
dating, sex, and friendshiglhis is true in many ways. For just one example, most people
have many more friends than lovers and certainly rir@eds tharspouses. So for most
people, the possibilities for diverse intimates areflest in friendship, then in dating and

8 PHyLLIS ROSE, JAZZ CLEOPATRA: JOSEPHINEBAKER IN HER TIME 44 (1989),quoted inMoran at 115 n.82.

84 RACHEL MORAN, INTERRACIAL INTIMACIES 147.

8 peggy OrensteirMixed MessengeNY TIMESMAGAZINE, Mar . R&ce is tAr0sOdh Hapds based

on the shades of their skiet shapes of their eyes, their last names. (Quick: What race is Apolo Ohno? How

about Meg Tilly? Both are halisian.) But ethnicity, an internal sensé culture, place and herita)gd hat 6 s

more of a choiceCultivating it in our children could be thefdf er ence bet ween a Hapa Nati
variegated brown and one that fades to béige. Drawing on the Hthawlmas i an ter m i
gone from being a slur against mixeste Asians to a pointofprided Or enstein uses fiHapao t

multiracial.

8 By contrast, Randy Kennedy implies a kijee r k , rather than a reasoned, basi
interracial relationships, describing them as fAessent
a g gr e sKeENNEDN, supranote XX,at 34 . He continues: AAmong the mo:

interracial intimacy are blacks who see it as capitulation to white dominance. Asserting that blacks need to

feel a greater sense of racial obligation to themselves as a collective, thatgvaund of racial kinship they

ought to prefer one another to others, and that interracial intimacy constitutes a divisive diversion,

significance numbers of AfricaAmericans oppose black participation in interracial dating, marriage, or

adoption(espei al |y when t he ot heKesnedy segntsltobefdcusad particwailyone ) . o

bl acks policing other blacksd choices, however, and o
to an individual 6s reasoned choice along the I ines |
8" Derrick Bell, The Last Black HerdWisc. L. Rev.
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sex (depending on how many partners they have), and then in marriage (also, however,
depending on how many times they divorce and remarry). If people form lasting and

exclusive relationships, then any variations agtheir intimates come from their dating

or sexuahistoryrather tharpresent practicesln addition, and related to the discussion of
fetishism above, people will sometimes sl eep
sometimes even dat®).

6) Categaical rejection in the intimate domaimay bepeculiarly painful,and thus
an unusually greaharm,thoughsignalingo n spteferredtype mayalsobe peculiarly
important or usefuto othersin this domain Given the emotion surrounding intimacy for
manypeople, it is unsurprisingpatintimaterejection or disappointmente | at ed t o oneb
salient identity traitss often described in peculiarly poignant terms. In the words of
Ricardo PatLlosa,i Wi t h t h e nAyaugie ceminwdedodyour exile nottjfiom
Cuba but from effortless cultural pigipation of any kind. . . Whether | dated
unapologetically philistine cubanas or gringas out to prove (and therefore disprove) their
0 o preinn d e d rhasdeen i mdtters of love where | have felt the phdouble exile
t he st% mnegestyears,as single works and then volumes have emerged on
disability and sexuality, the pain of desexualization and related disappointments emerges
as a persistent thenie.

Yetpeopl eds ex pl herdatingpaefetences ad taradejabilityp f  t
and sex may be efficient fdror even appreciated 8yprospective mates (and nomates).
Gays and lesbians have long appreciated the utility in creating distinctive spaces for gay
socializing; everin theabsence of aeed to avoid detection or violencgieeronly spaces
savetime and energy, not to mention needless rejection. (Hence the sometimes hostile
reactions to straight Adiscover ioklesegayf trend
spaces.)

Relatedlyt he ni che website A FdeakingRlitegdodatedSt uf f , 0
folks, asks members to include their age, religion, and religious preference in their
(otherwise freeform) short profilewhile membersnust pajjoo bt ai n ot her peopl
longer biosthis short profile is availabl®r free. Thesuggestion to reveal religious
preferenceat the first stages presumably trying to save members the mdaay trouble)
of buying profiles of others whose religious preferences might catelipezalude them.
Note that the site nowhere asks members to state their race in their short or long bios,
asking only for a fAdescription of physical a
heightenedensitivity surrounding race issues among thaisie elite education. But
various members choose to put their race in their short or long poofile include a

This idea is well captured in the phrase fshiksas ar
purchased printed acrossthirts, baseball caps, and thongs, among other items), see
http:/mww.cafepress.com/www_jtshirt_com/3034903 S h & #ispaaginggerniifor a nalewish girl or

woman dittp://www.thefreedictionary.com/shiksa

8 Ricardo PatlLlosa,Romancing the Exiliadon Muy MACHO: LATINO MEN CONFRONTTHEIR MANHOOD

111, 115 (Ray Gnzalez ed., paperback ed. 1996)

% E.g, Shakespeare et aKEN KROLL & ERICA LEVY KLEIN, ENABLING ROMANCE 15-22 (1992);ROBERT

W. BAER, ISFREDDEAD? 22 (2003) see alsdESTHERISABELLE WILDER, WHEELING AND DEALING 158

(2006).
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