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INTRODUCTION 

 This essay considers the questions of whether individual decisions to befriend, bed, 

or marry within or outside of oneôs disability status, race, or sex are matters of social 

concern; whether these decisions in the intimate realm relate to decisions in other domains 

like employment; and whether we should consider these intimate decisions in the design of 

our public and private institutions.   

By intimate discrimination I mean practices and policies of differentiating on the 

grounds just namedðdisability, race, or sexðin the formation of intimate relationships.  

My focus is marriage, dating, and sexual relationships, though I will also discuss 

friendship.  Differentiation in intimate relationships can of course occur along many axes, 
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from class to geography to religion to age to musicality.  But for this project, Iôm 

especially interested in a particular subset of those categories that constitute legally 

protected classifications when the domain shifts from the bedroom to the workplace: with 

disability and race, as well as, differently and to a lesser extent, sex and gender.  I will 

nonetheless touch upon other aspects of identity and classification along the way.   

What does intimate discrimination have to do with law?  Our intimate exclusions 

might be understood as a form of ñdiscriminationò that the law does not recognize.  Unlike 

prospective employees, prospective lovers canôt sue if you refuse them based on race or 

sex or disability.  From one perspective, we might conclude that thereôs nothing special 

about this unrecognized intimate discriminationðthis discrimination in contact, rather 

than in contract, to use Glenn Louryôs terms.
1
  Perhaps intimate discrimination simply 

involves private domains with which law does not and should not concern itself. 

And yet, law goes further than not permitting suits for intimate discrimination:  

Law sometimes requires intimate discrimination.  In addition to the most obvious 

exampleðthe history of antimiscegenation lawsðthe law also has also required intimate 

discrimination with regard to sex and disability, as well as encouraging it in all these 

domains, in ways that I will discuss.   

I use the term ñdiscriminationò in this essay advisedly.  To discriminate means, 

among other things, to differentiate.  Beyond this neutral denotation, the termôs 

connotations vary from the pejorative, in the sense of invidious stereotyping 

(discriminatory hiring policies), to the laudatory, in the sense of possessing taste or 

appreciation of quality (a discriminating palate).
2
  I use the term ñintimate discriminationò 

to refer to differentiation along the identity axes noted, without the available negative (or 

positive) connotations of discrimination.  This is important, because, while I am interested 

in the relation between these differentiations and the views, beliefs, or behaviors that are 

generally judged morally problematic, I do not begin the essay with an assumption that 

intimate discrimination is normatively bad or good.  I return to normative questions later in 

the essay.  But the bulk of the essay is dedicated to attempting to map some key features of 

the domain of intimate discrimination.   

A few caveats before beginning.  This is very much a work in progress, on a vast 

topic, and there are avowedly gaps and omissions.  I have nonetheless resisted disclaiming 

each and every statement, although, given the difficulty and sensitivity of the subject 

matter, it would have been easy to drop a footnote to nearly every word, acknowledging, 

for instance, the debates surrounding a certain term or concept.  Moreover, the project 

takes on more than I could possibly address in this short space, and so it carves out some 

areas and excludes others.  In addition to the identity axes that I do not emphasize (such as 

age, religion, national origin), there are complicated subjects and types of intimate 

relations that I do not cover.  Two in particular should be noted here.  First, the question of 

                                                 
1
 ñBy contrast [to discrimination in contract], ódiscrimination in contactô refers to the unequal treatment of 

persons on the basis of race in the associations and relationships that are formed among individuals in social 

life, including the choice of social intimates, neighbors, friends, heroes, and villains.  It involves 

discrimination in the informal, private spheres of life.ò Loury at 95-96. 
2
 See, e.g., Schauer; Krieger.  
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capacity to consent in the context of mental disability raises extremely important and 

difficult questions that this essay does not address at this stageðquestions about the 

tension between autonomy and a right to sexual expression, on the one hand, and concerns 

about coercion and abuse, on the other.
3
  Second, the essay generally does not discuss 

vertical, as opposed to horizontal, relationships.  Adoption policy, for instance, raises 

intriguing and important issues at the intersection of discrimination and the intimate.  

Though I allude to the issue of cross-race vs. race-blind adoption, I do not purport to fold 

this difficult issue into an already expansive discussion of horizontal intimate relationships.  

Several scholars have written thoughtful accounts of the issue, and the extent of their 

disagreement helps to show the distinctive challenges presented there.
4
   

Sex, race, and disability all operate in complicated ways, and each is a world of 

variation unto itself.  Sex has a particular relation to our conceptions of desire, and for that 

reason was almost jettisoned along the way.  But sex also serves a useful conversation-

forcing function:  It tends to put a stop to generalized liberal assertions that of course 

desire in its ideal form would operate independently of any of these ñsuperficialò identity 

traits, and would always track something much deeper in the self than these.  Setting aside 

disputes about how deep these traits run, we can nonetheless see that most people (though 

not all) couldnôt or wouldnôt make the same bald assertion about the role of sex/gender in 

their desire.  And so sex helps move the conversation into the terrain of acknowledging 

that some of these traits make a difference for many or most of us, and not necessarily in 

ways that are readily described as morally problematic.
5
  But at present sex is not part of 

the normative conclusions of the essay. 

The essay has four parts.  As noted above, the project is principally descriptive, and 

aims to study this domain (the intimate) where we are relatively explicit about our 

ñdiscriminatoryò impulses, about our tastes and types with regard to race, sex, and 

disability, to see what light discrimination in the intimate domain may shed on the areas 

where the law is more directly involved and such preferences are subject to legal and social 

judgment.  In this vein, Part I attempt to map some key features of intimate discrimination, 

drawing on an analysis of the structure of dating websites, statistics on interracial 

relationships, and other cultural artifacts.  This Part identifies three key norms of intimate 

discrimination, each paired with one of the identity axes under consideration: normative 

desexualization (disability), normative homogamy (race), and normative heterogamy (sex).  

Whereas Part I described existing norms, Parts II asks what normative position we should 

take on intimate discrimination, and Part III asks what relation, if any, the state should 

have to it.  Much of my purpose here is to trace the complexity of these normative 

questions, but I do draw some conclusions.  In short, intimate discrimination should 

concern us at a structural level, not an individual level, and the only appropriate way for 

the state to intervene in this area is to design institutions and infrastructure in ways that 

remove obstacles or barriers to individual choices.  Thus, the individual bad-actor model so 

prominent in, for example, employment discrimination law is largely out of place here, and 

                                                 
3
 For a sophisticated treatment, see Debbie Dennoôs lengthy analysis of the subject in the context of criminal 

prosecution and institutionalization which takes as its starting point the Glen Ridge rape case.  Deborah W. 

Denno, Sexuality, Rape, and Mental Retardation, UNIV . ILL . L. REV. (1997). 
4
 See, e.g., Randy Kennedy; Richard Banks.   

5
 But see Ian Ayres and Jennifer Gerarda Brown, Straightforward. 
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decidedly so as it concerns state involvement.  But the state nonetheless inevitably 

influences our options and behavior in this area in the way it designs our institutions and 

infrastructure, and thus in the interests of both antisubordination and liberty values, should 

use its power with an eye to removing the barriers created by its history of limiting our 

choices and possibilities along these axes.  Part IV concludes the essay by arguing that the 

three normative axes set out in Part I can help us to understand some blind spots in courtsô 

reasoning about discrimination on the basis of sex, race, and disability.  

  

I. INTIMATE DISCRIMINATION: MAPPING THE TERRAIN 

 ñWould you consider dating someone from a different race?ò 

ðSinglesnet internet dating website
6
 

This Part and the next set out a series of reflections on intimate discrimination, to 

try to grasp key features of an understudied area.  This Part is more descriptive, and the 

next more normative.  The observations are avowedly overbroad and undersubstantiated; 

some are obvious, and some controversial, though probably not the same ones to 

everyone.
7
   

This Part begins with some observations on lawôs past and present endorsement of 

intimate discrimination.  Next is a discussion of the ways that sex and dating are relatively 

explicit domains of discrimination, using internet dating websites as examples.  Third and 

finally, this Part describes the tripartite distinction of norms surrounding intimate 

discrimination, each one most applicable to one axis under consideration: normative 

desexualization (disability), normative homogamy (race), and normative heterogamy (sex).   

 

 

A. Lawôs Express Role 

U.S. law has historically required rather than prohibited discrimination in the 

intimate realmðmost obviously, by saying certain ones canôt pair with certain others.
8
  

Antimiscegenation laws prevented sex and marriage across race in this country until, in 

McLaughlin and Loving, the Supreme Court abruptly completed the gradual process of 

state-by-state elimination of such laws.  In addition, until Lawrence, laws prohibited, on 

their face or in differential prosecution, same-sex sex.  Prohibitions on who pairs with 

whom continue in the different-sex requirement of marriage under federal law and that of 

every state but Massachusetts.  Similarly, statutory rape laws also prohibit sex across 

specified age divides, arguably for quite different purposes.        

                                                 
6
 See infra note 20 for context and discussion. 

7
 Here, as elsewhere, I take refuge in Eve Sedgwickôs exhortation to risk stating the obvious.  EVE KOSOFSKY 

SEDGWICK, THE EPISTEMOLOGY OF THE CLOSET 22 (1990) (ñIn dealing with an open-secret structure, itôs 

only by being shameless about risking the obvious that we happen into the vicinity of the transformative.ò).   
8
 A comparative study would be very interesting; at this point, however, I am looking only at U.S. law. 
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Law discriminates not just about who can pair with whom, but about who can have 

sex or marry at all.  Here, disability becomes important.  Those below a certain mental 

capacity (or age) cannot legally consent to sexual or marital relations at all.
9
  Eugenic 

sterilization, upheld by the Supreme Court in Buck v. Bell with the infamous conclusion 

that ñthree generations of imbeciles are enough,ò
10

 has operated alongside 

institutionalization to restrict the intimate possibilities of people with mental disabilities, 

casting them as both vulnerable victims and sexual predators.
11

  The history of eugenic 

restrictions on marriage has also prevented people with many physical as well as mental 

disabilities from marrying.
12

   

 

B. A Relatively Explicit Domain: The Example of Dating Websites  

Intimate discrimination is a realm of relatively explicit discrimination.  Compared 

to other domains such as employment, people are generally more explicit about their 

impulse to discriminate in the intimate domain.  For example, in the intimate domain, 

people may be explicit about having a ñtype,ò of liking only people with certain kinds of 

features.  Sex is so foundational to the way we talk about desire that we rarely include it in 

the description of someoneôs type; itôs assumed.  A type generally means or includes a 

certain physical typeðheight, weight, eye and hair color, and thus often comprises, 

sometimes explicitly, a race.  We might think of this as akin to disparate treatment, for its 

intentional sorting because of, say, race (without importing the normative censure of the 

legal domain).  This disparate treatment may take affirmative or positive formsðñI like 

only this typeòðor exclusive or negative formsðñI never go for that type.ò   

Whether people have an explicit or conscious type, they have a pattern of who they 

end up dating and not dating.  Only certain races or ages may be represented; disability 

may be entirely absent; for most people it includes only one sex.  This pattern, more akin 

to disparate impact, is generally unapologetic.  And friends are unlikely to scrutinize or 

even notice if this pattern represents the expected patterns of normative homogamy (with 

race), normative heterogamy (with sex), and desexualization (of disability).  (I return to 

this tripartite distinction in the next Section.)   

The commercial dating scene in general, and online dating websites in particular, 

display a fascinating range of dating preferences and assumptions about such preferences.
13

  

The structure of such sites, as well as what people will say on them, is revealing.   

                                                 
9
 See, e.g., Denno.  

10
 Buck v. Bell, 274 U.S. 200 (1927).   

11
 See, e.g., Rembis; Denno.  Skinner v. Oklahoma, 316 U.S. 535 (1942), is sometimes thought to have 

overruled Buck v. Bell, but Skinner was about punitive sterilization of criminals, and thus did not directly 

overrule the eugenic agenda of sterilization of people with mental disabilities.  Skinner created legal 

uncertainty, however, and anything associated with the term eugenicsðat least at the level of rhetoricðfell 

out of favor after World War II.    
12

 See, e.g., Harlan Hahn, Feminist Perspectives, Disability, Sexuality, and the Law: New Issues and 

Agendas, 4 S. CAL. REV. L. &  WOMENôS STUD. 97, 121-22 (Fall 1994).   
13

 My interest here is principally in the structure of the sitesðwhat questions are asked and how, what search 

mechanisms are available by what traits, for exampleðand so does not depend on an assumption that 
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1) Commercial dating contexts allow, and may even require, people to articulate 

discriminatory desires.  Personal ads, dating websites, speed-dating companies ask for 

information about sex and race and organize people according to them.  An inspection of 

popular mainstream dating sites
14

 reveals some striking, if not wholly surprising, features.   

 Sex and age are omnipresent, nearly always asked first and second on the 

introductory pages of the sites.  The standard opening on an intro page for a 

mainstream website takes this form: ñIôm a [Woman/Man] Seeking a 

[Woman/Man] From: [age] to: [age].ò
15

   

 Sex is primary.  The sex that you are, and the sex that you seek, are always 

asked first (or nearly so).
16

 

 Nearly all mainstream sites (but for ñMate 1ò) require you to seek either men or 

women,
17

 and one (eHarmony) allows only cross-sex seeking.
18

  

 Age is nearly always next, whether your own birthdate or age, if the site is 

gathering your information at that introductory stage, or the age of the person 

youôre seeking. 

 Race is present on all the mainstream sites, but somewhat more subtly.  It is 

never on the initial introductory page, which typically contains only sex, age, 

and geography.  But all these sites allow you to indicate your racial preferences 

or search by race.  All ask for your race; some require you to state it.
19

  

ñSinglesnetò assumes homogamous preferences in the way it asks about racial 

                                                                                                                                                    
individual participants on the sites are accurately representing themselves.  As Pat Williams has pointed out, 

ñ[A] generation raised on the Net is becoming adept at proliferating many different identities for one life. 

The medium  

invites all of us to generate multiple brands of ourselves.ò  Patricia J. Williams, The 600 Faces of Eve, THE 

NATION, July 31, 2006.  Williams also remarks on what preoccupies me here: the way the sites structure your 

presumed ñchoices.ò  She writes ñwhat was most striking to me about the social climate of these sites are the 

invisible hands that seem to be guiding what goes on.ò  Id.       
14

 An online siteðthe validity of which is hard to verifyðclaims to provide rankings of the dating sites from 

three ñdating service ranking companiesò: Hitwise, Comscore, and Nielsen-Netratings.  See 

http://www.internetdatingusa.com/online-dating-site-rank.htm.  The sites that appear on those three top ten 

lists combined are as follows (in rough order of combined popularity): Yahoo Personals; Match.com; 

Singlesnet; True.com; eHarmony; American Singles; Mate 1; Black People Meet; gay.com; Black Singles; 

Date.com; Lavalife.     
15

 E.g., www.true.com. 
16

 See, e.g., Yahoo Personals; Match.com; Singlesnet; True.com; eHarmony; American Singles; Mate 1; 

Black Singles; Date.com (asks for your sex, then your country, and then the sex youôre seeking); Lavalife. 
17

 Mate 1 allows you to be seeking a ñman,ò ñwoman,ò or ñman or woman.ò 
18

 The options on eHarmony are ñIôm a Man seeking a Womanò or ñIôm a Woman seeking a Man.ò  The 

niche site, ñThe Right Stuff,ò which bills itself as the ñIvy League of Datingò and checks out asserted 

academic credentials to make sure members actually attended one of the elite schools on their list, also 

allows only cross-sex sorting.  Hence the ensuing lawsuit involving eHarmonyé.   
19

 For instance, eHarmony asks for your ethnicity and asks ñWhat ethnicities would you be willing to accept 

as matches?ò and ñHow important is your match's ethnicity?ò You cannot proceed beyond that page until you 

answer these questions.  (That is, the program does not permit you to skip these questions.) 
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preferences, inquiring ñWould you consider dating someone from a different 

race?ò with only ñyesò or ñnoò options.
20

 

 Disability is almost entirely absent from the mainstream sites, suggesting, I 

think, its assumed importance (its status as disqualifying) by its absence from 

explicit consideration.  The key exception is date.com, which allows people to 

list ñdisabledò under ñbody type,ò and to search for ñdisabledò under ñbody 

type.ò  No other mainstream site that I consulted does this or otherwise 

mentions disability in any way.  In addition, True.com includes American Sign 

Language among its language spoken or sought.    

2) More marginal dating sites also frame identities and their significance to desire 

in surprising ways.  For instance, the disability-related site Lovebyrd.com is ñexclusivelyò 

for disabled people, including most every disability imaginable.  Indeed, Lovebyrdôs 

proprietors assert that theyôll adjust their siteôs structure to include your disability in the 

drop-down menu within twenty-four hours if your disability is not on their list.  One might 

ask, in response to this site:  Why would a person with ñvisual problemsò have any 

specialized interest in dating a person who is ñbipolarò or who has ñDown syndromeò?  

What would disabled people want an exclusive in-group setting for date seeking?   

Lovebyrd itself provides an answer: ñDisabled singles complain that it is more 

difficult to meet someone on a mainstream dating site when you have a disability. That is 

mainly because other members do not know you have a disability until you disclose this 

information yourself; and often when this fact is revealed, the interest of the counterparty 

is lost.ò
21

  Paralympian swimmer Denise Beckwith expressed a similar sentiment in her 

profile in the elegant Intimate Encounters show, of disabled self-portraits photographed by 

Belinda Mason-Lovering.  Beckwith was photographed on a rock with a mermaidôs tail; 

her caption read, ñLike the little mermaid wanted love, I too yearn for that.  I have been so 

close on numerous occasions, but as I have to stand up at some point (and use my crutches 

to walk), once I have met a man and they are forced to realize I am disabled, they seem to 

become somewhat scared.ò
22

 

3) Dating websites do not permit innovative or counternormative approaches to 

intimate discrimination, even though their technology would make such approaches simple 

to implement.  As noted, mainstream sites generally refuse to allow people to hide 

information about their race, age, or especially sex.  Perhaps more interestingly, while sites 

allow you to search for matches of any race, none that I have found allows you to hide 

from yourself information about the other personôs race or age or sex.  That is, you could 

not decide you wanted to find mates based on other traits without knowing these 

categorical features of their identities.  In addition, interesting data collection possibilities 

could be used to invite self-awareness in this area, but, perhaps not surprisingly, are not 

explored by the sites.  For instance, sites could offer to gather data on how long you spent 

                                                 
20

 In addition, while most questions on the initial registration page provide further sub-menus when you 

answer yes to a question, no further questions (such as, perhaps, ñwhich race?ò) follow this question.  The 

category is whether youôd consider interracial dating or not.   
21

 See www.lovebyrd.com; see also, e.g., KROLL &  KLEIN, at 28. 
22

 Belinda Mason-Lovering, Intimate Encounters, Museum of Sex, Fall 2007.   
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looking at certain profiles, which ones you liked more or less, and provide you with a 

report on the direction of your preferences with regard to certain categories, including, for 

instance, race and age.  Some may gather this information and use it in sending you 

matches, but if they do, they do not reveal it to users.  To what extent this reflects a failure 

of imagination of the site designers, and to what extent it accurately reflects market 

demand, is unclear, but it surely reflects market demand to some extent or customer 

feedback would presumably push some of these features into place.  In general, people 

who use these sites appear relatively comfortable being explicit about racial preferences in 

the domain of dating.    

 

 

 

C. A Tripartite Distinction: Describing the Norms of Intimate Discrimination 

The norms of intimate discrimination seem to fall into three rough categories, each 

one paired with one of the categories under discussion: desexualization (disability); 

homogamy (race); heterogamy (sex).  With regard to disability, normative desexualization 

of the entire group occurs.  While disabilities vary widely, disabled people as a group are 

often viewed as outside the sexual or romantic sphere, as categorically among the sexual 

ñundesirables.ò  By contrast, mainstream norms about race continue to assume that in-

group pairing is the standardðwhat we might call normative homogamyðand the rates of 

intermarriage discussed below reflect this.  Sex is different from the other categories in 

terms of sexual prohibitions and permissions:  With regard to sex, normative heterogamy 

continues to be the baseline.  That is, with regard to a personôs sex/gender, youôre only 

supposed to find partners outside the walls of your group, never inside them.  I discuss 

each of these norms and some associated complications below, beginning with the last.   

   

1) Normative Desexualization: Disability 

Important recent work in disability studies has called attention to the 

desexualization of disabled people.
23

  This comports with the fact, noted earlier, that 

disabled people are largely presumed absent from the mainstream dating websites.
24

  The 

relationship between disability and sexuality is not uncomplicated.  In some 

representations, disabled people seem presumptively hypersexual, rather than inherently 

nonsexual.
25

  But such attributions of heightened or uncontrolled libido again serve as a 

justification for denying the sexuality of disabled peopleðto prevent them from imposing 

                                                 
23

 See, e.g., TOM SHAKESPEARE ET AL., THE SEXUAL POLITICS OF DISABILITY .  
24

 See supra Section I.B.  Obesity is a category with an uncertain relationship to the category of disability, but 

which can certainly be grouped with disability for purposes of the normative desexualization point.   
25

 For instance, see Debbie Dennoôs discussion of the competing presentations of disabled girls as 

alternatively nonsexual (by prosecutors) and hypersexual (by defense attorneys) in recent trials of men 

accused of having nonconsensual sex with mentally disabled girls.  See Denno.  Michael Rembis shows a 

similar dynamic in historical portrayals of girls institutionalized for alleged mental impairment in the first 

half of the twentieth century.  See Rembis.     
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their sexuality on others and potentially tainting the human race.
26

  In this way, even when 

the depictions or assumptions vary, the norm of desexualization remains fairly robust.     

 In the mainstream dating scene, disability is often relegated to the status of a joke.  

The idea that a disabled person would be a desirable sexual or dating companion is treated 

as funny.  This association is not newðindeed, Freudôs writings on jokes include many 

jokes that turn on the humor of a matchmaker trying to pass off a bride who is disfigured 

or disabled.
27

  But letôs pause here to consider a contemporary example for its depiction of 

the relation between disability and sexuality.   

 Below is a recent ñJoke of the month!ò from the menôs magazine, Maxim.  Before 

quoting it, I want to acknowledge that, to many of us, this is a very disturbing ñjoke,ò and 

not one experienced as funny.  With my apologies, I hope the reader will persist here, for 

the many reasons well and often stated about the revealing significance of jokes.  Here it 

is: 

  

Joke of the Month! 

A man with no arms or legs is sunbathing on a beach.  After a while he is 

approached by three gorgeous women, who take pity on him. 

The first one says to him, ñHave you ever been hugged?ò 

ñWhy, no, I canôt say that I have,ò the man replies, shaking his head.  So 

she leans down and gives him a hug. 

The second woman says to him, ñHave you ever been kissed?ò 

He shakes his head again.  She kisses him. 

Rather abruptly, the third asks, ñHave you ever been fucked?ò 

ñNo,ò says the man, his eyes lighting up. 

ñWell, you are now.  The tideôs coming in.ò
28

 

Someone clearly found this joke funny:  It is the Joke of the Month in a magazine with 

over 2.5 million readers.
29

  Why? 

 a) Simply Disability.  Maxim supplies its own answer as to why.  Above the joke is 

a cartoon of the scenario:  A man whose sleeves and pant-legs taper off to signify the 

missing arms and legs sits in a deck chair on the beach, surrounded by three voluptuous 

                                                 
26

 See id. 
27

 See Sigmund Freud, JOKES AND THEIR RELATION TO THE UNCONSCIOUS 71, 72, 74, 82 (James Strachey 

ed., W.W. Norton &c., 1960) (1905).  For instance, ñóThe would-be bridegroom complained that the bride 

had one leg shorter than the other and limped.  The Schadchen contradicted him: ñYouôre wrong.  Suppose 

you marry a woman with healthy, straight limbs!  What do you gain from it?  You never have a dayôs 

security that she wonôt fall down, break a leg and afterwards be lame all her life.  And think of the suffering 

then, the agitation, and the doctorôs bill.  But if you take this one, that canôt happen to you.  Here you have a 

fait accompli.ò  Id. at 72.  In another joke, involving a girl with a ñhunchback,ò Freud described her as 

ñunmarriageable.ò  Id. at 71. 
28

 Josh Richman (ñvia emailò), Joke of the Month!, MAXIM , Jan. 2008, at 18. 
29

 Audit Bureau of Circulations, Circulation averages for the six months ended 6/30/2007 (reporting ñTotal 

Paid & Verified Circulationò for Maxim of 2,568,339).   
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vixens in bikinis.  He looks excited and embarrassed.  A caption reads ñIts [sic] funny 

ôcause heôs horribly disabled!ò
30

 

 Perhaps Maxim is right.  Perhaps the mere fact of his disability is what makes the 

joke funny to its celebrants.  There is of course humor based just on disability:  One might 

think of Mr. Magoo almost falling from great heights because of visual impairment; or, not 

least, the whole genre of ñguy with no arms and no legsò jokes, of which this is one.
31

  A 

recent controversy depicted the fraught terrain surrounding humor and disability:  An 

Australian Ph.D. student created a film of people with intellectual impairments, which he 

claimed was a critical study of humor, but which others felt was merely an exercise in 

laughing at disability.
32

  This controversy gained notoriety among disability studies 

scholars perhaps in part because the past decade has been a vibrant time for provocative 

films about disability produced from within the disability community.
33

  The controversy 

also shows the offense that can be caused by laughing at disability, making it a prime 

target for the Maxim humor page, which clearly trades in the shock value, or rebellious 

frisson, of saying ñun-PCò things.
34

   

 b) Sexuality.  But this joke is about something more:  disability and sexuality.  The 

crucial moment is the turn from his hopeful expectation of sex to his being told he instead 

faces looming disaster.  The pun on the word ñfuckedòðits double meaning of intercourse 

and ending up in a terrible placeðprovides the vehicle for his disappointment.  The 

women look down on him from the beginning, both literally and figuratively.  They ñpityò 

him; the first one ñleans downò and gives him a hug.  There may also be something in the 

active use of the verb by the woman.  The formulation in the joke puts him in a passive 

role, and also allows the pun.    

 The (presumptively straight male nondisabled) Maxim reader is reassured by the 

punchline.
35

  The world has been turned right-side-up againðback to the universe he 

expectsðwhere beautiful women donôt proposition disabled men.  After being led along 

by the womenôs apparently kind approach, the reader who keeps thinking, ñNo, no, surely 

this guy isnôt going to live out every guyôs fantasy of sex with three beautiful women on a 

beach,ò is then reassured, ñOf course not.ò  This is the guy who doesnôt even get hugged, 

the joke asserts early on.  Heôs therefore not going to get sex.  The Maxim reader can 

                                                 
30

 Caption to Joke of the Month!, MAXIM , Jan. 2008, at 18. 
31

 See, e.g., No Arms and No Legs Jokesé, http://www.geocities.com/heartland/hills/3456/h_no_arms.html. 
32

 The film was actually called ñLaughing at the Disabled: Creating Comedy that Confronts, Offends and 

Entertains,ò and its creator was Michael Noonan.  Two faculty members who attended the defense at 

Queensland University of Technology, John Hookham and Gary MacLennan, were apparently suspended for 

six months for going ñinto print objecting to this project.ò  Brian Laver, On Course to Totalitarianism, 

COURIER MAIL , July 12, 2007, http://www.news.com.au/couriermail/story/0,23739,22062901-27197,00.html. 
33

 See, e.g., http://disthis.org/April2007.htm.    
34

 The page also includes the following ñroasts,ò targeting sex, age, and race, from their so-called Dean of 

Mean:  ñDr. Ruth is so old, her pussy has miceò and ñShaquille OôNeal: óYour knuckles look scraped.  Did 

you walk here?ôò 
35

 Indeed, it is not only nondisabled readers who might respond to the joke in this way; hierarchies of status 

operate within, as well as around, the disability community.  And those who have a disability but do not 

identify as disabled may have particularly good reason to try to distance themselves from other disabled 

people, on a principle similar to that which underlies the word and concept of homophobia.   
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reassure himself that at least heôs better than someone; even if the sexual scene looks bleak 

sometimes, at least heôs more likely to get his sexual fantasy fulfilled than this guy. 

 The gender angle on the joke suggests an anxious identification between the reader 

and the disabled man on the beach:  both are potential victims of feminine wiles.
36

  The 

readerôs anxiety likely goes further, for dismemberment may evoke anxieties about 

impotence or castration.  Margrit Shildrick has recently suggested that disability and 

sexuality are such a fraught combinationðsuch an impossible terrain for the 

nondisabledðbecause visible disabilities evoke anxieties, about a return to the fragmented 

state prior to the entry into the symbolic order with the mirror stage (on a Lacanian 

account).
37

  Such anxieties surround sex generallyðin its potential to restore the self to an 

early state of undifferentiated dependency, of pre-Oedipal polymorphous perversityða 

prospect that is alluring yet also terrifying, in its threat to the coherent self.
38

  When 

sexuality meets disability, Shildrick argues, the anxiety is overwhelming.
39

   

 Even without psychoanalysis, we might see the disabled character in the joke as 

representing a set of fears, of ñexistential anxieties,ò
40

 that make the reader concerned to 

distance himself from this character.  When the character looks like he might get exactly 

what the reader wants, the anxiety increases.  However, the pun saves the day, by shifting 

the disabled guyôs prospects from sex to death.  Maximôs cartoon caption thus serves to 

reassure the reader: ñIts funny ôcause heôs horribly disabled!ò
41

  Not you, that is; him.
42

    

 The joke thus shows several things.  Most importantly, it depicts a set of normative 

assumptions: a disabled man who has never been hugged, much less kissed or bedded, and 

an apparent need to explain under what circumstances beautiful bikini-clad women would 

have sex with an amputeeðout of ñpity.ò  The joke shows the ease with which a disabled 

character is treated as a ridiculous figure for aspiring to fulfilling sexual relations.  This is 

normative desexualization.           

 

 

                                                 
36

 The cartoon above the joke helps bring this out.  The women look like female cartoon villains in a Disney 

movie, wily and cat-like with exaggerated curves and sinister eyes.   
37

 Margrit Shildrick, Dangerous Discourses: Anxiety, Desire, and Disability, 8 STUD. GENDER &  SEXUALITY  

221, 233-37 (2007).   
38

 Id. at 235    
39

 In Shildrickôs words, ñit is the encounter with an anomalously embodied other positioned within the arena 

of sexuality that is the most threatening and disruptive.ò  Id. at 234. 
40

 Cf. Harlan Hahn, Can Disability Be Beautiful? 
41

 Caption to Joke of the Month!, MAXIM , Jan. 2008, at 18 (emphasis added). 
42

 The psychoanalytic angle also helps us see how the passive sexuality figured through the disabled man 

might represent a certain sexual fantasy for some men, but one that needs to be vigorously disowned, pinned 

on someone else (to quote Michael Warner, from another context)ða distancing function disability usefully 

serves.   
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2) Normative Homogamy: Race 

By contrast to the isolating norm surrounding disability, race is not understood to 

limit sexuality, but to constrain who pairs with whom.
43

  Specifically, the norm 

surrounding race is homogamy: within-group pairing.     

Our cultural platitudes include competing theories of attraction:  ñOpposites 

attract,ò but ñbirds of a feather flock togetherò and ñlike attracts like.ò  Richard Epstein 

uses the last of these phrasesðñlike attracts likeòðto argue that homogeneity is desirable 

in the workplace, because people like to be around those who are like them.
44

  With regard 

to pervasive understandings of who should pair with whom, Epstein has the right 

catchphrase for the intimate domain with regard to race.  (Mary Becker, though obviously 

from a very different normative position than Epstein, similarly asserts that ñWe all 

empathize best with those most like ourselves.ò
45

)   

Hence the quotation from Singlesnet in the epigraph to this Part: ñWould you 

consider dating someone from a different race?ò
46

  Not, ñwould you consider dating 

someone of your own race?ò  The latter sounds ludicrous as a general question.
47

  The 

assumed move is to date, and marry, within oneôs own race.   

The homogamy norm is reflected in statistics on rates of interracial marriage and 

dating.  I briefly review a few of these figures, which show both the fact of the norm and 

its decline in recent decades, as well as some of its interesting contours at the intersection 

of race and gender.     

a) Rates of interracial marriage and dating are rising.  In 2000, just over 5% of all 

married couples included spouses of different races, whereas in 1970 that figure was less 

than 1%.
48

  Rates for dating are much higher.  According to a 2005 Gallup poll, 48% of 

Americans report that they have dated someone from a different racial or ethnic 

background.
49

  These rates are much higher among young people: only 28% of those 65 

and older; 46% of 50- to 64-year-olds; and 53% of 30- to 49-year-olds have dated 

interracially, compared with 60% of 18- to 29-year-olds.
50

    

Favorable attitudes have risen faster and higher than interracial dating behavior, 

even among the youngest group in dating rates study.  In 2007 Pew research poll, 83% of 

                                                 
43

 Some nonwhite races are associated with hypersexuality, which might imply that others are hyposexualð

though more likely white is treated as a norm.  This warrants further discussion.   
44

 For the full Epstein quotation, see infra note 159.   
45

 Her different normative position connects with the rest of her sentence, which is ñbut we live in a society 

in which white men disproportionately hold positions of power.ò  79 GEO. L.J. 1659, 1664 
46

 See supra note 6, 17. 
47

 There are of course some individuals in some contexts with whom this would not be a surprising question.   
48

 Lee, Sharon M. and Barry Edmonston. New Marriages, New Families: U.S. Racial and Hispanic 

Intermarriage. 2005. Population Bulletin, 60(2) (Washingon, DC: Population Reference Bureau). [cited in 

pew guess whoôs coming to dinner] 
49

 http://www.gallup.com/poll/19033/Most-Americans-Approve-Interracial-Dating.aspx (Gallup Annual 

Minority Rights and Relations Poll 2005). 
50

 Id. 
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Americans agreed with the statement: ñI think itôs alright [sic] for blacks and whites to date 

each other.ò  This is up from 48% in a 1987 poll.
51

   

b) Average rates of interracial marriage are still well below what would be 

expected by random pairing weighted by the size of the relevant groups.  By one 

calculation, 44% of all US marriages would be interracial under random matching,
52

 a 

figure far higher than the marriage rates cited above.
53

  In their study of speed-dating 

among Columbia University graduate students, Raymond Fisman and colleagues reported 

a level of cross-race interest that was closer to what randomness would predict:  47% of the 

matches were cross-race, which was a statistically significant difference from the 53% that 

random matching would predict, yet much closer than for the general population figures.
54

   

c) Rates of interracial marriage and dating vary by race and gender.  Gallop 

reports that as of 2005, 69% of Hispanics, 52% of blacks, and 45% of whites had dated 

interracially at some point.
55

  Another study, using data from 1999-2000, found the 

following percentages of interracial dating among these groups: 57.1% of Asian-

Americans, 56.5% of African-Americans; 55.4% of Hispanic-Americans, and 35.7% of 

European-Americans.
56

  This study reports that while African-Americans are as likely to 

date interracially as other minority groups, they are less likely to marry interracially.
57

   

On the intersection of race and gender, African-American men are much more 

likely to marry white women than white men are to marry African-American women.  

From 1970 to 2000, black men increased their rate of marrying white women almost 

sixfold, so that in 2007, nearly 6% of black men are married to white women.  Fewer than 

half as manyðapproximately 2.9%ðof black women are currently married to white 

                                                 
51

 Pew Research Poll 2007 Trends in Political Values and Core Attitudes: 1987-2007 

http://people-press.org/reports/pdf/312.pdf, at 39 (reporting on an analysis of U.S. Census Bureau data by the 

Population Reference Bureau, a nonpartisan research organization).   
52

 See, e.g., Raymond Fisman, Sheena S. Iyengar, Emir Kamenica & Itamar Simonson, Racial Preferences in 

Dating, Review of Economic Studies, at 2 (forthcoming, unpublished draft, on file with author) (calculating 

this figure based on the US population regardless of age, but asserting that alternative measures that restrict 

the calculation to so-called marriageable populations lead to a ñsimilar figureò).   
53

 Of course the marriage rates encompass people who entered their marriages at different historical 

moments.   
54

 Id. at 13.  Fisman et al. also report that women more than men showed racially homogamous preferences; I 

look forward to further study of this result, because there seem so many possible explanations of it, 

prominent among them that the women were more interested in relationships and the men more in sex.  The 

authors discount this explanation on the basis that their older participants showed more heterogamous 

preferences, despite being more interested in relationships.  Id. at 4.  This triangulation via older subjects 

does not seem an adequate basis for rejecting the different-dating-aims theory for womenôs homogamous 

choices.     
55

 http://www.gallup.com/poll/19033/Most-Americans-Approve-Interracial-Dating.aspx 
56

 George Yancey, Who Interracially Dates: An Examination of the Characteristics of Those Who Have 

Interracially Dated, 33 J. COMPARATIVE FAMILY STUD. 179, 183 (2002).  These generalizations do not reflect 

the variations in intermarriage rates across different Asian-American groups.     
57

 Yancey, supra note XX, at 183; see also Richard Lewis, Jr., George Yancey & Siri S. Bletzer, Racial and 

Nonracial Factors that Influence Spouse Choice in Black/White Marriages, 28 J. BLACK STUD. 60, 64 

(1997).  
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men.
58

  The opposite gender effect occurs among Asian-American and white pairings. As 

one recent analysis reports, ñUntil 1960, Asian men were more likely than Asian women to 

intermarry with whites.  By the 2000 census, however, this trend had reversed.  Asian 

women are almost twice as likely to marry a white person as Asian men.ò
59

 

d) Two observations.  Of the many interesting issues raised by these statistics, I 

want briefly to highlight two things here.  First, while rates of interracial dating and 

marriage have increased, they have not increased nearly as much as favorable attitudes, nor 

do they reflect what random sorting would predict.  This may be unsurprising, but the 

gender contours of these statistics also trouble any quick explanations.   

Second, the vastly different rates of interracial relationships for African-American 

men as opposed to women, and Asian-American women as opposed to men, unsettle any 

simple conclusion of a general preference for endogamy (i.e., in-group mating, also called 

(positive) assortative mating).  Sociobiologists have spilt much ink explaining the potential 

benefits of endogamyðoften with an assumption that this just is what people tend to do, 

and so we need an evolutionary just so story as to why.
60

  Other explanations must be 

considered, including the different social meanings of specific gender and race pairings,
61

 

the potential role of who (i.e., men or women) tends to initiate dating,
62

 implicit 

associations between gender and race,
63

 and in-group pressure on African-American 

                                                 
58

 Fryer, Roland G., Jr., Guess Whoôs Been Coming to Dinner? Trends in Interracial Marriage over the 20
th
 

Century, 21 J. ECON. PERSPECTIVES 71, 77 (Spring 2007); see also KELLINA M. CRAIG-HENDERSON, BLACK 

MEN IN INTERRACIAL RELATIONSHIPS 15 n.11 (2006) (citing The State of America 2001 by the National 

Urban League for the proposition that African-American men are three times more likely to marry across 

race than are African-American women).   
59

 Fryer, supra note XX, at 77.   
60

 Theories include, for instance, that homogamy increases altruism among relatives or marital stability and 

thus increases fitness, so long as it is balanced against inbreeding depression; thus, preferences for 

phenotypic similarity among nonrelatives are thought to strike this balance.  See Del Thiessen & Barbara 

Gregg, Social Pressures for Assortative Mating, 22 PERSONALITY &  INDIV . DIFFERENCES 157, 157-58 (1997).  

This work tends to be particularly impressed by assortative mating even for disabilities, such as deafness or 

psychiatric impairment.  E.g., id. at 116-17.   
61

 For instance, the historical fear of black male/white female sexual relations is of course deeply implicated 

in some of the ugliest features of American racism, from lynching to the origins of the Ku Klux Klan; and 

thus bears a different set of meanings than the no less ugly but very different legacy of white menôs 

appropriation of black womenôs bodies and claim to sexual access under slavery.  See, e.g., CRAIG-

HENDERSON; Davis.   
62

 See, for example, Craig-Henderson for a discussion of the theory that if racial pairing is affected by 

conscious or unconscious social climbing, then perhaps the gendered expectation of male initiation of dating 

means that men will tend to date up or across but not down the social hierarchy.  This theory, which Craig-

Henderson is not endorsing, leaves something to be desired as a response to the gender patterns in Asian-

white relationships.  See CRAIG-HENDERSON, supra note XX.       
63

 Some provocative new work in social psychologyðby Phillip Goff and colleaguesðsuggests that implicit 

bias and stereotypes might play a role in interracial intimate relationships.  See Phillip Atiba Goff, Margaret 

A. Thomas & Matthew Christian Jackson, ñAinôt I a Woman?ò: Towards an Intersectional Approach to 

Person Perception and Group-Based Harms (unpublished manuscript, on file with author).  Their work, 

which is currently in the publication pipeline, suggests that African-American men are perceived (by a 

subject pool of mostly white students) as more masculine than white men, by white observersðperhaps not 

entirely surprisingðbut apparently the same goes for African-American women, whom white observers 

more often mistake for men, than they do when observing white women.  The same work also suggests that 

Asians are perceived as more feminine, both men and women.       
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women to preserve the black family,
64

 to name a few.  Whatever contribution 

sociobiological explanations may make to our understanding of race and intimacy, they 

cannot close the discussion.   

 

3) Normative Heterogamy: Sex/Gender  

a) Sex.  Sex of course operates differently.  The norm there is of heterogamy: 

pairing outside oneôs group.  As Alan Sinfield says, ñThe only relation of difference that is 

validated is gender, and then only when a male and a female are involved.ò
65

  More 

colorfully, you may get called a narcissist for desiring people of your own sex, but youôre 

not likely to get called a narcissist for desiring people of your own race, age, or ability.
66

  

(Contra Sinfieldôs implication that sex is unique in this way, the family is another domain 

with regard to which heterogamy is assumed; that is, the incest taboo pushes a kind of 

intimate heterogamy.
67

)  U.S. law and norms have a long (though not uncomplicated) 

history of pushing heterogamous pairing with regard to sex.  From marriage law to sodomy 

law to no-promo-homo statutes,
68

 this norm is immediately recognizable in law as well as 

culture.  Indeed, the sex heterogamy norm is so assumed as to be invisible at times, even in 

academic writing; for example, work in sociology on relationship patterns sometimes 

speaks as if homogamy is generally the driving force in romantic pairings, without noticing 

that a starting point for most people is heterogamy with regard to one key category: sex.
69

   

b) Gender.  Normative heterogamy also applies to some extent to gender, in the 

sense of masculine and feminine, as well as to sex, in the sense of male and female.  

Within the normative heterogamy of heterosexual expectations, masculine is expected to 

want feminine and feminine masculine.  A few years ago, a parody of the alternative 

gender-pairing appeared in the New Yorker.  Lampooning what the author calls ñsame-ish 

sex marriage,ò the article suggests a new horizon for the opponents of same-sex marriage:  

those male-female couples composed of masculine wives and feminine husbands, whose 

genders come close enough to the middle or the other side as to approximate same-gender 

marriage.
70

  ñBecause my feeling is,ò the author writes, ñwhen God made man and woman 

He had something very specific in mind. It goes without saying that He did not want men 

marrying men, or women marrying women, but also what He did not want, in my view, 

was feminine men marrying masculine women.ò
71

  The piece was parodyðmainly of the 

same-sex marriage debate and, especially, the Rightôs sideðbut it also comically depicted 

a more serious phenomenon.  Gender expectations in dating and marriage still arguably 

favor divergent roles and traits, and within male/female dating, some of these still imply a 

                                                 
64

 See R. Richard Banks, The Aftermath of Loving v. Virginia: Sex Asymmetry in African American 

Intermarriage, WISC. L. REV. 2007, at 533.   
65

 ALAN SINFIELD, ON SEXUALITY AND POWER 14 (2006).   
66

 On psychiatryôs linking of narcissism and homosexuality, see, e.g., Andrew Wikholm, Narcissism,  

http://www.gayhistory.com/rev2/words/narcissism.htm.   
67

 Butler suggests that the incest taboo is generative of all other sexual taboos.  JUDITH BUTLER, ANTIGONEôS 

CLAIM  71 (2000).  Iôm not sure I agree, but this is not the place to develop this discussion.   
68

 See Eskridge; Yoshino. 
69

 See, e.g., Lewis, Yancey & Bletzer, at 161-62. 
70

 George Saunders, My Amendment, NEW YORKER, Mar. 8, 2004. 
71

 Id. 
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certain inequality of partners.  This merits much further discussion, of course, but to 

conclude with one example, which some people find striking and others obvious:  Studies 

of male-female speed dating suggest that even highly educated men who consider 

intelligence a plus in women do not want women whom they believe are more ambitious or 

intelligent than they are, whereas for the women evaluating men, greater intelligence is 

always a plus.
72

    

 

II.  NORMATIVE QUESTIONS: INTIMATE ACCIDENTS 

There is a separation, as it were, between the bedroom and the boardroom.  You 

donôt want the government or its laws meddling in your private life, what you do 

behind closed doors is your own personal matter, etc.  But, of course, this does not 

mean that there isnôt a relationship between whom I desire and whom I hire, or 

between whom I want my children to desire and whom I hire. 

ðDavid Mura
73

 

The first question I generally receive about this projectðfrom lawyers and 

nonlawyers alikeðis, But what does law have to do with it?  The questionôs frequent 

repetition highlights the strength of our presumed divide between, in Muraôs words, whom 

we desire and whom we hire.  That this is a great divide is a widely shared descriptive 

assumption in this country.   

But there is sometimes a certain (understandable) defensiveness to the question.  

The questioner is often saying, more than asking, What could law possibly have to do with 

this?  You arenôt going to say that the state should involve itself in our choices in this 

intimate domain, are you?  And perhaps further, youôre not going to bring the moral force 

of our antidiscrimination norms to bear on my private desires and choices, are you? 

This Part addresses the final question: whether we should care, as a normative 

matter, about intimate discrimination.  The next Part will take up the question of whether 

the state should involve itself in intimate discrimination and if so, how.  But first, this Part 

attempts to map this complicated normative terrain.  It takes up Muraôs assertion that the 

presumed separation between boardroom and bedroom ñdoes not mean that there isnôt a 

relationship between whom I desire and whom I hire,ò and tries to think through what that 

relationship might be.  What I present here is largely not thesis-driven; the first Section 

merely tries to lay out some considerations.  Ultimately, though, I do reach the tentative 

conclusions that judging individual decisionmaking, as a social or legal matter, generally 

does not make sense in this domain, and yet that this area of private life implicates matters 

of public concern that may warrant our attention at a structural, rather than an individual, 

level.   

                                                 
72

 See, e.g., Fisman, gender. 
73

 David Mura, The Internment of Desire, in UNDER WESTERN EYE: PERSONAL ESSAYS FROM ASIAN 

AMERICA 281-82 (Garrett Hongo ed., paperback ed. 1995). 
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The first Section of this Part lays out a series of reflections on the normative 

significance of intimate discrimination. The second Section discusses the significance of 

intimate discrimination for matters of public concern, most notably, ongoing subordination 

of historically subordinated groups.  Finally, this Part concludes by using the language of 

ñaccidentsò to explain my thought, first, that trying to judge or shape individual decisions 

is inadvisable in the realm of intimate discrimination, and, second, that the state 

nonetheless already affects private decisions in this domain.      

 

 

A. A Complicated Normative Terrain: Some Considerations 

This section traces several key features and questions as to what seems possible, 

right, good, and bad in the realm of intimate discrimination. 

1) Some intimate discrimination seems to resemble or overlap with discrimination 

that we find objectionable in other realms.  As Charles Lawrence noted two decades ago, 

one of the signs of the unconscious significance of racism is the way it takes on sexual 

forms, in ñthe preoccupation among racially prejudiced people with sexual matters in race 

relationsò and by the designation of outgroups as ñdirty or smelly or both.ò
74

  And so the 

white person whose online dating profile says that she would consider dating others of 

every race but African-American seems likely to have something against that particular 

group.
75

  Demographers tend to measure a countryôs racial integrative success by the levels 

of interracial marriage in that country,
76

 and while there may be important, and sometimes 

benign, reasons for ingroup affiliation,
77

 extremely low rates of intermarriage in a country 

plausibly signify something related to what we commonly understand to be racism.  

Anecdotally, it is interesting to note that even those highly critical of what they term the 

politically correct project of thinking in terms of discrimination may invoke an individualôs 

personal relationships as a sign of their deeper politics of integration in some way.  Thus 

the theorist Slavoj Zizek said in a recent talk, as an assumed indictment of political 

correctness and as if punctuating the end of a conversation rather than beginning one, ñAll 

the big multiculturalists I know have no black friends.ò
78

  It is interesting to consider what 

it would mean to think this sort of commonplace accusation, not in the realm of friendship, 

but in a sexual realm, where it is so rarely made.   

2) Affirmative desire for a certain type may be less troubling than a desire to 

exclude or avoid certain types or categories.  So the Asian-American woman who, on a 

dating website, checks that she specifically seeks Hispanic men, looks rather different from 

                                                 
74

 Lawrence, Id Ego, c. n.70. 
75

 As Randy Kennedy points out, with personal ads, as with other racial discrimination, ñ[w]e see the racial 

signals but not the motives behind them.ò  RANDALL KENNEDY, INTERRACIAL INTIMACIES 29 (2003).  In 
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 E.g., Lewis, Yancey & Bletzer,   
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 See, e.g., Loury; infra #4 below. 
78

 Critical Legal Conference, Birkbeck College, University of London, Sept. 2007. 
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the same woman who checks every box but African-American.  Likewise, we may wonder 

whether the Christian person who checks every religion, including Muslim and Hindu, but 

declines to check Jewish harbors anti-Semitic feelings.  More broadly, categorical 

desexualization of disabled people may be more troubling than individual (or even 

structural trends in) intergroup affinities and disaffinities, since its structure isolates rather 

than segregates.   

3) But even category-based affinities are controversialða tension captured by the 

language of having a ñfetishò as opposed to a ñtype.ò  So-called fetishists or devotees 

around certain races or disabilities or body types garner very mixed reactions.  For 

instance, ñamputee devoteesò (or acrotomophiliacs), who specifically desire female 

amputees,
79

 are met with outright hostility by some amputees and other disabled folksðfor 

their objectification of particular bodies and impairmentsðand are greeted with open arms 

by othersðwho feel that desire involves objectification, and that it is appealing to be 

desired, even, or especially, for that which inspires rejection or even revulsion in most.
80

  

Some see this as a potential to challenge conventional notions of beauty, and others see it 

as objectifying in a disturbing way.
81

  (These debates mirror features of longstanding 

debates among feminists and disability activists about whether and when objectification 

might be appealing, particularly to those who have been subjected to normative 

desexualization.)  Early psychological work on cross-ability relations assumed that 

nondisabled people who get involved with disabled people must be pathological in some 

way; more recent work has attempted to counter this move with qualitative studies of 

nondisabled people in cross-ability relations.
82

   

 The complicated terrain of racial types, or exoticism, is elegantly captured by 

Phyllis Rose, in her biography of Josephine Baker: 

Compared with racism, exoticism is merely decorative and superficial.  It doesnôt 

build death camps.  It doesnôt exterminate.  Exoticism cares mostly about its own 

amusement and tends to find differences of color amusing where racism finds them 

threatening.  Exoticism is frivolous, hangs out at nightclubs, will pay anything to 

have the black singer or pianist sit at its table.  Racism is like a poor kid who grew 

up needing someone to hurt.  Exoticism grew up rich, and a little bored.  The racist 

is hedged around by dangers, the exoticist by used up toys.  If one is to be treated 
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as a thing, one would rather be treated as a rare and pretty thing than as a disgusting 

or dangerous one.  But that is still to be treated as a thing.
83

 

Relatedly, in the rather different domain of adoption, Rachel Moran reports that adoption 

ñagencies tend to distrust adoptive parents who express a preference for a child of a 

different race and commonly make extensive inquiries about their racial attitudes.ò
84

  

 4) Categorical affinities for members of oneôs own group look different, and 

potentially more appealing, though, when expressed by members of subordinate groups 

rather than by members of superordinate groups.  Members of any group might worry that 

multiracialism, for instance, will lead to all of us becoming culturally ñbeigeò rather than a 

more complicated and varied bunch.
85

  But the politics of wanting to preserve oneôs culture 

through homogamy seem more easily separable from racism (or its equivalent) within 

subordinate groups.  Distinct reasons might drive such politics, including wanting to create 

or preserve a community that feels safe from a hostile world, and wanting to avoid 

assimilation if it means absorption into the dominant culture.
86

  (The difficulties of 

avoiding absorption into the dominant culture are well-known to non-Christiansðor to 

Christians, for that matterðtrying to raise children without Christmas.)  The fraught 

politics surrounding interracial marriage within the black community are poignantly 

depicted in Derrick Bellôs recent story ñThe Last Black Hero,ò a fictional account of the 

internal struggles of a wounded hero of race politics who falls for his white doctor.
87

  The 

separatist move within deaf culture is by now well known, though more for struggles over 

cochlear implants and who should lead Gaulludet than the concomitant debates around out-

marriage versus in-marriage.     

5) Intimate discrimination often has different meanings and causes in marriage, 

dating, sex, and friendship.  This is true in many ways.  For just one example, most people 

have many more friends than lovers and certainly more friends than spouses.  So for most 

people, the possibilities for diverse intimates are broadest in friendship, then in dating and 
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sex (depending on how many partners they have), and then in marriage (also, however, 

depending on how many times they divorce and remarry).  If people form lasting and 

exclusive relationships, then any variations among their intimates come from their dating 

or sexual history rather than present practices.  In addition, and related to the discussion of 

fetishism above, people will sometimes sleep with people whom they wouldnôt marry (or 

sometimes even date).
88

 

6) Categorical rejection in the intimate domain may be peculiarly painful, and thus 

an unusually great harm, though signaling oneôs preferred type may also be peculiarly 

important or useful to others in this domain.  Given the emotion surrounding intimacy for 

many people, it is unsurprising that intimate rejection or disappointment related to oneôs 

salient identity traits is often described in peculiarly poignant terms.  In the words of 

Ricardo Pau-Llosa, ñWith the Anglo woman, you are reminded of your exile not just from 

Cuba but from effortless cultural participation of any kind. . . . Whether I dated 

unapologetically philistine cubanas or gringas out to prove (and therefore disprove) their 

óopen-mindedness,ô it has been in matters of love where I have felt the pain of double exile 

the strongest.ò
89

  In recent years, as single works and then volumes have emerged on 

disability and sexuality, the pain of desexualization and related disappointments emerges 

as a persistent theme.
90

  

Yet peopleôs explicit articulation of their dating preferences as to race, (dis)ability, 

and sex may be efficient forðor even appreciated byðprospective mates (and non-mates).  

Gays and lesbians have long appreciated the utility in creating distinctive spaces for gay 

socializing; even in the absence of a need to avoid detection or violence, queer-only spaces 

save time and energy, not to mention needless rejection.  (Hence the sometimes hostile 

reactions to straight ñdiscoveriesò of trendy gay bars and resulting integration of these gay 

spaces.)   

Relatedly, the niche website ñThe Right Stuff,ò for straight-seeking elite-educated 

folks, asks members to include their age, religion, and religious preference in their 

(otherwise freeform) short profile.  While members must pay to obtain other peopleôs 

longer bios, this short profile is available for free.  The suggestion to reveal religious 

preference at the first stage is presumably trying to save members the money (and trouble) 

of buying profiles of others whose religious preferences might categorically exclude them.  

Note that the site nowhere asks members to state their race in their short or long bios, 

asking only for a ñdescription of physical appearanceò in the long bio, likely reflecting 

heightened sensitivity surrounding race issues among those with elite education.  But 

various members choose to put their race in their short or long profile, or to include a 
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