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I am delighted to have this opportunity to share with the Committee my thoughts on a 

proposed federal journalist-source privilege. Over the past year, I have publicly criticized 

members of the press for overstating their First Amendment rights and New York Times 

reporter Judith Miller for refusing to abide by the rule of law. When journalists disregard 

lawful court orders because they are serving a “higher” purpose, they endanger the 

freedom of the press itself. At the same time, though, the rule of law must respect the 

legitimate needs of a free press. A strong and effective journalist-source privilege is 

essential to a robust and independent press and to a well-functioning democratic society.  

  

The Nature of a Privilege 

The goal of most legal privileges is to promote open communication in circumstances in 

which society wants to encourage such communication. There are many such privileges, 

including the attorney-client privilege, the doctor-patient privilege, the psychotherapist-

patient privilege, the privilege for confidential spousal communications, the priest-

penitent privilege, the executive privilege, the “Speech or Debate Clause” privilege for 

members of Congress, and so on. 

  



In each of these instances, three judgments implicitly support recognition of the privilege: 

(1) the relationship is one in which open communication is important to society; (2) in the 

absence of a privilege, such communication will be inhibited; and (3) the cost to the legal 

system of losing access to the privileged information is outweighed by the benefit to 

society of open communication in the protected relationship. 

 

Consider, for example, the psychotherapist-patient privilege. If patients know that their 

psychotherapists could routinely disclose or be compelled to disclose their confidential 

communications made for the purpose of treatment, they would naturally be more 

reluctant to reveal intimate or embarrassing facts about their experiences, thoughts, and 

beliefs. But without those revelations, psychotherapists would be hindered in their ability 

to offer appropriate advice and treatment to their patients. To facilitate treatment, we 

might create a privilege that prohibits psychotherapists from disclosing confidential 

matters revealed to them by their patients, unless the patient elects to waive the privilege. 

 

Suppose, for example, Patient tells Psychotherapist that he was sexually abused by 

Teacher several years earlier. Teacher is now under investigation for sexual abuse of his 

students, and Psychotherapist is called to testify before the grand jury. Psychotherapist is 

asked, “Did Patient tell you he had been sexually abused by Teacher?” If a 

psychotherapist-patient privilege exists in the jurisdiction, Psychotherapist will be barred 

from answering the question without Patient’s permission. The effect of the privilege is to 

deprive the investigation of relevant evidence in order to promote open communication in 

the treatment setting. 



 

At this point, it is important to note a critical feature of privileges. If Patient would not 

have disclosed this information to Psychotherapist in the absence of a psychotherapist-

patient privilege, then the criminal investigation loses nothing because of the privilege. 

This is so because, without the privilege, Psychotherapist would not have learned about 

Teacher’s abuse of Patient in the first place. In that circumstance, the privilege creates the 

best of all possible outcomes: it promotes effective treatment at no cost to the legal 

system. 

 

Of course, it is not that simple. It is impossible to measure precisely the cost of privileges 

to the legal process. If Patient would have revealed the information to Psychotherapist 

even without the privilege, then the privilege imposes a cost because it shields from 

disclosure a communication that would have been made even in the absence of a 

privilege. The ideal rule would privilege only those communications that would not have 

been made without the privilege.  

 

This highlights another important feature of privileges: the privilege “belongs” to the 

person whose communication society wants to encourage (i.e., the client or patient), not 

to the attorney or doctor. If the client or patient is indifferent to the confidentiality of the 

communication at the time it is made, or elects to waive the privilege at any time, the 

attorney or doctor has no authority to assert the privilege. The attorney or doctor is 

merely the agent of the client or patient. 

       



The Journalist-Source Privilege 

The logic of the journalist-source privilege is similar to that described above. Public 

policy certainly supports the idea that individuals who possess information of significant 

value to the public should ordinarily be encouraged to convey that information to the 

public. We acknowledge and act upon this policy in many ways, including, for example, 

by providing copyright protection. 

 

Sometimes, though, individuals who possess such information are reluctant to have it 

known that they are the source. They may fear retaliation, gaining a reputation as a 

“snitch,” losing their privacy, or simply getting “involved.” A congressional staffer, for 

example, may have reason to believe that a Senator has taken a bribe. She may want 

someone to investigate, but may not want to get personally involved. Or, an employee of 

a corporation may know that his employer is manufacturing an unsafe product, but may 

not want coworkers to know he was the source of the leak.  

 

In such circumstances, individuals may refuse to disclose the information unless they 

have some way to protect their confidentiality. In our society, often the best way to reveal 

such information is through the press. But without a journalist-source privilege, such 

sources may decide silence is the better part of wisdom.  

 

A journalist-source privilege thus makes sense for the same reason as the attorney-client 

privilege, the doctor-patient privilege, and the psychotherapist-patient privilege. It is in 

society’s interest to encourage the communication, and without a privilege the 



communication will often be chilled. Moreover, in many instances the privilege will 

impose no cost on the legal system, because without the privilege the source may never 

disclose the information at all. Consider the congressional staffer example. Without a 

privilege, the staffer may never report the bribe and the crime will remain undetected. 

With the privilege, the source will speak with the journalist, who may publish the story, 

leading to an investigation that may uncover the bribe. In this situation, law enforcement 

is actually better with the privilege than without it, and this puts to one side the benefit to 

society of learning of the alleged bribe independent of any criminal investigation. 

 

For this reason, forty-nine states and the District of Columbia recognize some version of 

the journalist-source privilege either by statute or common law. It is long-past time for 

the federal government to enact such a privilege as well. There is no sensible reason for 

the federal system not to recognize a journalist-source privilege to deal with situations 

like the whistleblower examples of the congressional staffer and the corporate employee. 

In these circumstances, the absence of a journalist-source privilege harms the public 

interest. There are, of course, more difficult cases, and I will return to them later. But 

some form of journalist-source privilege is essential to foster the fundamental value of an 

informed citizenry. 

 

Moreover, the absence of a federal privilege creates an intolerable situation for both 

journalists and sources. Consider a reporter who works in New York whose source is 

willing to tell her about an unsafe product, but only if the reporter promises him 

confidentiality. New York has a shield law, but the federal government does not. If the 



disclosure results in litigation or prosecution in the state courts of New York, the reporter 

can protect the source, but if the litigation or prosecution is in federal court, the reporter 

cannot invoke the privilege. This generates uncertainty, and uncertainty breeds silence. 

The absence of a federal privilege directly undermines the policies of forty-nine states 

and the District of Columbia and wreaks havoc on the legitimate and good faith 

understandings and expectations of sources and reporters throughout the nation. This is 

an unnecessary, intolerable and, indeed, irresponsible state of affairs.  

 

The First Amendment 

One response to the call for federal legislation in this area is that such a law is 

unnecessary because the First Amendment should solve the problem. This is wrong at 

many levels. Most obviously, constitutional law sets a minimum baseline for the 

protection of individual liberties. It does not define the ceiling of such liberties. That a 

particular practice or policy does not violate the Constitution does not mean it is good 

policy. This is evident in an endless list of laws that go far beyond constitutional 

requirements in supporting individual rights, ranging from the Civil Rights Act of 1964, 

to legislative restrictions on certain surveillance practices, to tax exemptions for religious 

organizations, to regulations of the electoral process.  

 

Moreover, the journalist-source privilege poses not only a question of individual liberties, 

but also an important public policy issue about how best to support and strengthen the 

marketplace of ideas. Just as the non-constitutional attorney-client privilege is about 



promoting a healthy legal system, the non-constitutional journalist-source privilege is 

about fostering a healthy political system. 

 

Returning to the First Amendment, in 1972 the Supreme Court, in Branzburg v. Hayes, 

addressed the question whether the First Amendment embodies a journalist-source 

privilege. The four dissenting justices concluded that “when a reporter is asked to appear 

before a grand jury and reveal confidences,” the government should be required to “(1) 

show that there is probable cause to believe that the newsman has information that is 

clearly relevant to a specific probable violation of law; (2) demonstrate that the 

information sought cannot be obtained by alternative means less destructive of First 

Amendment rights; and (3) demonstrate a compelling and overriding interest in the 

information.” 

 

The opinion of the Court, however, rejected this conclusion and held that, as long as an 

investigation is conducted in good faith and not for the purpose of disrupting “a reporter’s 

relationship with his news sources,” the First Amendment does not protect either the 

source or the reporter from having to disclose relevant information to a grand jury.  

 

If this were all there was to Branzburg, it would seem clearly to have settled the First 

Amendment issue. But Justice Powell did something quite puzzling, for he not only 

joined the opinion of the Court, but also filed a separate concurring opinion that seemed 

directly at odds with the Court’s opinion. Specifically, Powell stated that in each case the 

“asserted claim of privilege should be judged on its facts by the striking of a proper 



balance between freedom of the press and the obligation of all citizens to give relevant 

testimony with respect to criminal conduct.” 

 

Thus, Justice Powell seemed to embrace an approach between that of the four justices in 

dissent and the four other justices in the majority. Had he not joined the majority opinion, 

his concurring opinion, as the “swing” opinion, would clearly have stated the “law,” even 

though no other justice agreed with him. But because he joined the opinion of the Court, 

no one has ever quite been sure what to make of his position. The result has been chaos in 

the lower federal courts about the extent to which the First Amendment embodies a 

journalist-source privilege. Is there essentially no privilege, as suggested in the majority 

opinion, or is Powell’s balancing approach the constitutional test? For more than thirty 

years, the Court has allowed this confusion to percolate in the lower federal courts.  

 

This is another reason why a federal statute is necessary. We have lived too long with this 

uncertainty. The current state of affairs leaves sources, journalists, prosecutors, and lower 

federal courts without any clear guidance, and the scope of the First Amendment-based 

journalist-source privilege differs significantly from one part of the nation to another. A 

federal law recognizing a journalist-source privilege would eliminate this confusion and 

offer much-needed guidance about the degree of confidentiality participants in the federal 

system may and may not expect. Especially in situations like these, where individuals are 

making difficult decisions about whether to put themselves at risk by revealing 

information of significant value to the public, clear rules are essential. 

 



This brings me back to the relationship between constitutional law and federal legislation. 

If a robust journalist-source privilege is not required by the First Amendment, why (apart 

from considerations of uniformity) should Congress enact a privilege that goes beyond 

whatever the Court held in Branzburg? Beyond the point made earlier that the 

Constitution by no means exhausts sound public policy, the Court in Branzburg relied 

heavily on two important First Amendment doctrines to justify its decision, neither of 

which is relevant to the issue of federal legislation. Indeed, that is why, despite 

Branzburg, forty-nine states and the District of Columbia have felt comfortable 

recognizing some form of the journalist-source privilege. 

 

First, as a general matter of the First Amendment interpretation, the Court is reluctant to 

invalidate a law merely because it has an incidental effect on First Amendment freedoms. 

Laws that directly regulate expression (e.g., “No one may criticize the government” or 

“No one may distribute leaflets on the Mall”) are the central concern of the First 

Amendment. Laws that only incidentally affect free expression (e.g., a speed limit as 

applied to someone who speeds to get to a demonstration on time or who speeds in order 

to express his opposition to speed limits) will almost never violate the First Amendment. 

Except in highly unusual circumstances, in which the application of such a law would 

have a devastating effect on First Amendment freedoms, the Court routinely rejects such 

First Amendment challenges. 

 

The reason for this doctrine is not that such laws cannot dampen First Amendment 

freedoms, but that the implementation of a constitutional analysis that allowed every law 



to be challenged whenever it allegedly impinged even indirectly on someone’s freedom 

of expression would be a judicial nightmare. Does an individual have a First Amendment 

right not to pay taxes, because taxes reduce the amount of money she has available to 

support political causes? Does an individual have a First Amendment right to violate a 

law against public urination, because he wants to urinate on a public building to express 

his hostility to government policy? Does a reporter have a First Amendment right to 

violate laws against burglary or wiretapping, because burglary and wiretapping will 

enable him to get an important story? 

 

To avoid such intractable and ad hoc line-drawing, the Court simply presumes that laws 

of general application are constitutional, even as applied to speakers and journalists, 

except in extraordinary circumstances. Predictably, the Court invoked this principle in 

Branzburg: “[T]he First Amendment does not invalidate every incidental burdening of 

the press that may result from the enforcement of civil or criminal statutes of general 

applicability.” 

 

This is a sound basis for the Court to be wary of constitutionalizing a strong journalist-

source privilege, but it has no weight in the legislative context. Courts necessarily 

proceed on the basis of precedent, and they are quite sensitive to the dangers of “slippery 

slopes.” Legislation, however, properly considers problems “one step at a time” and 

legislators need not reconcile each law with every other law in order to meet their 

responsibilities.  

 



For the Court to recognize a journalist-source privilege but not, for example, a privilege 

of journalists to commit burglary or wiretapping, would pose a serious challenge in the 

judicial process. But for Congress to address the privilege issue without fretting over 

journalistic burglary or wiretapping is simply not a problem. This is a fundamental 

difference between the judicial and legislative processes.  

 

Second, recognition of a journalist-source privilege necessarily requires someone to 

determine who, exactly, is a “journalist.” For the Court to decide this question as a matter 

of First Amendment interpretation would fly in the face of more than two hundred years 

of constitutional wisdom. The idea of defining or “licensing” the press in this manner is 

anathema to our constitutional traditions. The Court has never gone down this road, and 

with good reason. As the Court observed in Branzburg, if the Court recognized a First 

Amendment privilege “it would be necessary to define those categories of newsmen who 

qualified for the privilege, a questionable procedure in light of the traditional doctrine 

that liberty of the press is the right of the lonely pamphleteer [just] as much as of the 

large metropolitan publisher.” 

 

Although this was a serious constraint on the Court in Branzburg, it poses a much more 

manageable issue in the context of legislation. Government often treats different speakers 

and publishers differently from one another. Which reporters are allowed to attend a 

White House press briefing? Which are eligible to be embedded with the military? 

Broadcasting is regulated, but print journalism is not. Legislation treats the cable medium 

differently from both broadcasting and print journalism. These categories need not 



conform perfectly to the undefined phrase “the press” in the First Amendment. 

Differentiation among different elements of the media is constitutional, as long as it is not 

based on viewpoint or any other invidious consideration, and as long as the 

differentiation is reasonable. Whereas the Court is wisely reluctant to define “the press” 

for purposes of the First Amendment, it will grant Congress considerable deference in 

deciding who, as a matter of sound public policy, should be covered by the journalist-

source privilege.  

 

Thus, the primary reasons relied upon by the Court in Branzburg for its reluctance to 

recognize a robust First Amendment journalist-source privilege do not stand in the way 

of legislation to address the issue. To the contrary, the very weaknesses of the judicial 

process that make it difficult for a court to address this problem as a constitutional matter 

are precisely the strengths of Congress to address it well as a legislative matter.  

       

The Costs of a Journalist-Source Privilege 

The primary argument against any privilege is that it deprives the judicial or other 

investigative process of relevant evidence. Of course, there is nothing novel about that. 

Almost all rules of evidence deprive the fact-finder of relevant evidence. This is true not 

only of privileges, but also of rules against hearsay and opinion evidence, rules excluding 

proof of repairs and compromises, the exclusionary rule, the privilege against compelled 

self-incrimination, and rules protecting trade secrets and the identity of confidential 

government agents. This is so because the law of evidence inherently involves trade-offs 



between the needs of the judicial process and competing societal interests. But it is 

important to recognize that there is nothing unique about this feature of privileges. 

 

A central question in assessing any such rule is how much relevant evidence will be lost 

if the rule is enacted. It is impossible to know this with any exactitude, because this 

inquiry invariably involves unprovable counterfactuals. But, as noted earlier, privileges 

have a distinctive feature in this regard that must be carefully considered.  

 

If, in any given situation, we focus on the moment the privilege is invoked (for example, 

when the reporter refuses to disclose a source to a grand jury), the cost of the privilege 

will seem high, because we appear to be “losing” something quite tangible because of the 

privilege. But if we focus on the moment the source speaks with the reporter, we will see 

the matter quite differently.  

 

Assume a particular source will not disclose confidential information to a reporter in the 

absence of a privilege. If there is no privilege, the source will not reveal the information, 

the reporter will not be able to publish the information, the reporter will not be called to 

testify before the grand jury, and the grand jury will not learn the source’s identify. Thus, 

in this situation, the absence of the privilege will deprive the grand jury of the exact same 

evidence as the privilege. But at least with the privilege, the public and law enforcement 

will gain access to the underlying information through the newspaper report. In this 

situation, the privilege is costless to the legal system, and at the same time provides 

significant benefits both to law enforcement and the public. 



 

Of course, some, perhaps many, sources will reveal information to a reporter even 

without a privilege. It is the evidentiary loss of those disclosures that is the true measure 

of the cost of the privilege. (The same analysis holds for other privileges as well, such as 

attorney-client and doctor-patient). It is essential to examine the privilege in this manner 

in order to understand the actual impact of the journalist-source privilege.  

 

Here are two ways to assess the relative costs and benefits. (1) On balance, it is probably 

the case that the most important confidential communications, the ones that are of 

greatest value to the public, are those that would get the source in the most “trouble.” 

Thus, the absence of a privilege is most likely to chill the most valuable disclosures. (2) If 

one compares criminal prosecutions in states with an absolute privilege with those in 

states with only a qualified privilege, there is almost certainly no measurable difference 

in the effectiveness of law enforcement. Even though there may be a difference in the 

outcomes of a few idiosyncratic cases, the existence of even an absolute privilege 

probably has no discernable effect on the legal system as a whole. If we focus, as we 

should, on these large-scale effects, rather than on a few highly unusual cases when the 

issue captures the public’s attention, it seems clear that the benefits we derive from the 

privilege significantly outweigh its negative effects on law enforcement. This is so 

because the percentage of cases in which the issue actually arises is vanishingly small and 

because, in serious cases, prosecutors are almost always able to use alternative ways to 

investigate the crime. 

 



My conclusion, then, like that of forty-nine states and the District of Columbia, is that 

public policy strongly supports the recognition of a journalist-source privilege. Indeed, 

the absence of a federal journalist-source privilege seems inexplicable.  

       

Framing a Federal Journalist-Source Privilege 

Many issues arise in framing such a privilege. I will address three of them here: Who can 

invoke the privilege? Should the privilege be absolute? What if the disclosure by the 

source is itself a crime? 

 

Who can invoke the privilege? At the outset, it must be recalled that the privilege belongs 

to the source, not to the reporter. When the reporter invokes the privilege, she is merely 

acting as the agent of the source. With that in mind, the question should properly be 

rephrased as follows: To whom may a source properly disclose information in reasonable 

reliance on the belief that the disclosure will be protected by the journalist-source 

privilege? 

 

The answer should be a functional one. The focus should not be on whether the reporter 

fits within any particular category. Rather, the source should be protected whenever he 

makes a confidential disclosure to an individual, reasonably believing that that individual 

regularly disseminates information to the general public, when the source’s purpose is to 

enable that individual to disseminate the information to the general public.  

 



Such a definition does not resolve every possible problem of interpretation. “General 

public,” for example, should include specific communities, such as a university or a 

specialized set of readers. But the essence of the definition is clear. What we should be 

most concerned about is the reasonable expectations of the source, rather than the formal 

credentials of the recipient of the information. 

 

Absolute or qualified privilege? Thirty-six states have some form of qualified journalist-

source privilege. In these states, the government can require the journalist to reveal the 

confidential information if the government can show that it has exhausted alternative 

ways of obtaining the information and that the information is necessary to serve a 

substantial government interest. There are many different variations of this formulation, 

but this is the essence of it. The logic of the qualified privilege is that it appears never to 

deny the government access to the information that the government really “needs.” 

Correlatively, it appears to protect the privilege when breaching it would serve no 

substantial government interest. As such, it appears to be a sensible compromise. Nothing 

could be farther from the truth. 

 

Although the qualified privilege has a superficial appeal, it is deeply misguided. It 

purports to achieve the best of both worlds, but probably achieves the opposite. For quite 

persuasive reasons, other privileges, such as the attorney-client, doctor-patient, 

psychotherapist-patient, and priest-penitent privileges, which are deeply rooted in our 

national experience, do not allow such ad hoc determinations of “need” to override the 

privilege.  



 

The qualified privilege rests on the illusion that the costs and benefits of the privilege can 

properly be assessed at the moment the privilege is asserted. But as I have indicated 

earlier, this is false. It blinks the reality that the real impact of the privilege must be 

assessed, not when the privilege is asserted, but when the source speaks with the reporter. 

By focusing on the wrong moment in time, the qualified privilege ignores the disclosures 

it prevents from ever occurring. That is, it disregards the cost to society of all the 

disclosures that sources do not make because they are chilled by the uncertainty of the 

qualified privilege. It is thus premised on a distorted “balancing” of the competing 

societal interests. 

 

Moreover, the qualified privilege undermines the very purpose of the journalist-source 

privilege. Imagine yourself in the position of a source. You are a congressional staffer 

who has reason to believe a Senator has taken a bribe. You want to reveal this to a 

journalist, but you do not want to be known as “loose-lipped” or “disloyal.” You face the 

prospect of a qualified privilege. At the moment you speak with the reporter, it is 

impossible for you to know whether, four months hence, some prosecutor will or will not 

be able to make the requisite showing to pierce the privilege. This puts you in a craps-

shoot.  

 

But the very purpose of the privilege is to encourage sources to disclose useful 

information to the public. The uncertainty surrounding the application of the qualified 

privilege directly undercuts this purpose and is grossly unfair to sources, whose 



disclosures we are attempting to induce. In short, the qualified privilege is a bad business 

all around. And that is precisely why other privileges are not framed in this manner.  

 

Does this mean the journalist-source privilege must be absolute? Thirteen states and the 

District of Columbia have reached this conclusion. And, indeed, there is considerable 

virtue in a simple, straightforward, unambiguous privilege. At the same time, however, 

there may be some narrowly-defined circumstances in which it may seem quite sensible 

to breach the privilege.  

 

For example, if a journalist broadcasts information, obtained from a confidential source, 

about a grave crime or serious breach of national security that is likely to be committed 

imminently, it may seem irresponsible to privilege the identity of the source. More 

concretely, suppose a reporter broadcasts a news alert that, according to a reliable, 

confidential source, a major terrorist attack will strike New York the next day, and law 

enforcement authorities want the reporter to reveal the name of the source so they can 

attempt to track him down and possibly prevent the attack. Is this a sufficiently 

compelling justification to override the privilege? It would certainly seem so, and this 

would be analogous to the rule in the psychotherapist-patient context that voids the 

privilege if the psychotherapist learns that her patient intends imminently to inflict 

serious harm on himself or others.  

 

But even in this situation the matter is not free from doubt. It must be borne in mind that, 

as a practical matter, without an absolute privilege the source might not be willing to 



disclose this information. Thus, in the long-run, this exception could well hinder rather 

than support law enforcement. Public officials are better off knowing that a threat exists, 

even if they do not know the identity of the source, than knowing nothing at all. Thus, 

breaching the privilege in even this seemingly compelling situation may actually prove 

counterproductive in the long run. It is for this reason that the attorney-client privilege 

generally provides that no showing of need is sufficient to pierce the privilege. Apart 

from this very narrowly defined exception, however, an absolute privilege will best serve 

the overall interests of society. 

 

What if the source’s disclosure is itself unlawful? A relatively rare, but interesting twist 

occurs when the source’s disclosure is itself a criminal act. Suppose, for example, a 

government employee unlawfully reveals to a reporter classified information that the 

United States has broken a terrorist code or confidential information about a private 

individual’s tax return. As we have seen, the primary purpose of the privilege is to 

encourage sources to disclose information to journalists because such disclosures 

promote the public interest. But when the act of disclosure is itself unlawful, the law has 

already determined that the public interest cuts against disclosure. It would thus seem 

perverse to allow a journalist to shield the identity of a source whose disclosure is itself 

punishable as a criminal act. The goal of the privilege is to foster whistle-blowing and 

other lawful disclosures, not to encourage individuals to use the press to commit criminal 

acts. 

 



A rule that excluded all unlawful disclosures from the scope of the journalist-source 

privilege would be consistent with other privileges. A client who consults an attorney in 

order to figure out how to commit the perfect murder is not protected by the attorney-

client privilege, and a patient who consults a doctor in order to learn how best to defraud 

an insurance company is not protected by the doctor-patient privilege. And this is so 

regardless of whether the attorney or doctor knew of the client’s or patient’s intent at the 

time of the conversation. Such use of doctors and lawyers is not what those privileges are 

designed to encourage. 

 

By the same reasoning, a source whose disclosure is unlawful is not engaging in conduct 

that society intends to encourage. To the contrary, the very purpose of prohibiting the 

disclosure is to discourage such conduct. It would therefore seem sensible to conclude 

that such a source is not entitled to the protection of the journalist-source privilege.  

 

There are, however, several objections to such a limitation on the privilege. In some 

circumstances, it may not be clear to the reporter, or even to the source, whether the 

disclosure is unlawful. Because of the complexity of the relevant criminal statute, this 

may have been the case in the Karl Rove/Matt Cooper situation. If the privilege does not 

cover unlawful disclosures, but it is unclear whether a particular disclosure was unlawful, 

how is the reporter to know whether to promise confidentiality?  

 

The answer is simple. As in all privilege situations, a promise of confidentiality should be 

understood as binding only to the extent allowed by law. A similar question may arise in 



the imminent crime/ national security situation. Ultimately, it is for the court, not the 

reporter, to resolve these issues. In the unlawful disclosure context, the court should 

protect the privilege unless it finds that the source knew or should have known that the 

disclosure was unlawful.  

 

A second objection to an unlawful disclosure limitation is that some unlawful disclosures 

involve information of substantial public value. The Pentagon Papers case is a classic 

illustration. Although the government can ordinarily punish an employee who unlawfully 

leaks classified information, it does not necessarily follow that the privilege should be 

breached if the information revealed is of substantial value to the public. This is a 

difficult and tricky question. 

 

In the context of unlawful leaks, the journalist source privilege may be seen as an 

intermediate case. On the one hand, government employees ordinarily can be punished 

for violating reasonable confidentiality restrictions with respect to information they learn 

during the course of their employment. On the other hand, the media ordinarily may 

publish information they learn from an unlawful leak, unless the publication creates a 

clear and present danger of a grave harm to the nation. The journalist-source privilege 

falls between these two rules. Because the leak is unlawful, it seems perverse to shield 

the source’s identity. But because the press has a constitutional right to publish the 

information, it seems perverse to require the press to identify the source.  

 



The best resolution is to uphold the privilege in this situation if the unlawful leak 

discloses information of substantial public value. This strikes a reasonable 

accommodation between full protection of the source’s identify and no protection of his 

identity, based on the contribution of the leak to public debate. To illustrate what I mean 

by “substantial public value,” I would place the Pentagon Papers and the leak of the Abu 

Ghraib scandal on one side of the line, and Karl Rove’s conversation with Matt Cooper 

about Valerie Plame and James Taricani’s leak of grand jury evidence in Rhode Island, 

on the other. Although this rule will inevitably involve some uncertainty in marginal 

cases, it would apply only in cases in which the leak is itself unlawful, so any chilling 

effect would be of relatively minor concern. 

 

Conclusion 

I will conclude with a few specific observations. First, when is a communication between 

a source and a journalist “confidential?” Not every conversation is confidential. To meet 

this standard, the journalist must either expressly promise confidentiality, or the 

circumstances and content of the conversation must be such that the source would 

reasonably assume confidentiality. Needless to say, journalists should promise 

confidentiality only when necessary, only when such a promise is consistent with the law, 

and only according to prevailing professional standards. 

 

Second, to reiterate a point I made earlier, reporters have no legal or moral right to 

promise confidentiality beyond what is recognized in the law. Such promises should 

always be interpreted as “subject to the rule of law.” It is the responsibility of the source 



as well as the reporter to understand that the reporter cannot legally promise more than 

the law allows. If a reporter expressly promises more than the law allows, that promise is 

legally ineffective, like any other promise that is contrary to public policy. A reporter 

who knowingly deceives a source by promising more than the law authorizes is properly 

subject to professional discipline and civil liability to the source. 

 

Third, supporters of an absolute journalist-source privilege argue that anything less than 

an absolute privilege will “chill” free expression. Certainly, this is true. Some disclosures 

that should not occur will be chilled, and some disclosures that should occur will be 

chilled. The former is the reason for a less than absolute privilege; the latter is the cost of 

a less than absolute privilege.  

 

It is in the nature of free speech that it is easily discouraged. Most people know that their 

decision to participate in public debate by attending a demonstration, signing a petition, 

or disclosing information to the press is unlikely to change the world in any measurable 

way. Except in extraordinary circumstances, any one person’s participation will have no 

discernable impact. As a consequence, any risk of penalty for speech will often cause 

individuals to forego their right of free expression. This is a serious concern whenever we 

shape rules about public discourse.  

 

But this argument can be made against any restriction of free expression. Taken to its 

logical conclusion, it means that no restriction of speech is ever permissible, because 

every restriction will chill some speech that should not be chilled. The chilling effect 



argument must be used with some restraint. As I have already suggested, in my view, in 

part because of chilling effect concerns, the complete absence of a federal journalist-

source privilege is indefensible and the qualified journalist-source privilege strikes the 

wrong balance. But an absolute privilege may go too far.  

 

A rule that limits the privilege (a) when the government can convincingly demonstrate it 

needs the information to prevent an imminent and grave crime or threat to the national 

security or (b) when the disclosure is unlawful and does not substantially contribute to 

public debate seems to me to strike the right balance. It unduly sacrifices neither 

compelling law enforcement interests nor the equally compelling interests in promoting a 

free and independent press and a robust public discourse. 

 

Finally, in light of the substantial interstate effects of the media, it seems appropriate and 

sensible for Congress to enact a shield law that governs not only federal proceedings, but 

state and local proceedings as well. Because of the interstate nature of modern 

communications, a common set of expectations among sources, journalists, law 

enforcement officials, and courts is essential, and federal legislation is the best way to 

achieve this result. 

 


