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Constitutional Law, International Law, Public Law
Jack Goldsmith & Daryl Levinson

Constitutional law and international law atiewed quite differently in the legal culture
and in legal theoryConstitutional law establishes arfrawork for government inside a
sovereign state, and defines and limits what the government madlyisdamong the most
consequentidiorms of law in our societyheresultof a set of authoritative events beginning
with the founding andhcludingconsttutional amendments arg@lipreme Court decisions
International law is the law that regulates relations between sovereign #taessns to hava
much different structure than constitutional |@mce it lacks authoritativeentralized
institutions a&d is instead made, interpreted, and enforced in a decentralized manner.
International lawis widely viewed with suspicion by theorists who wonder whether it is really
law, or in any event whether it is as effective as domestic law, including consatuéan

This articlequestions these propositions.atgueghat constitutionalaw and
international laware structurally similaand carprofitably be viewedas related responses to the
common problem of regulating and controllithg sovereign stateThe very features of
international |l aw that | ead t hteembsensetoE t o wond
centralized, hierarchical lawmakers, courts, and executive enféreeesalso features of
constitutional law.Because international lawng ago had to address the problem that it
obviouslydid not satisfy Austimnc r i t eri a for fAreal o6 | aw (comman
backed by forcg it had to develop intellectutbols for understanding hointernational law can
facilitate governmenbrdering in the absence of authoritative centralized commands. These
toolsturn out to bauseful in understanding abiding puzzles about how and why constitutional
law works. Moreover, theentral normative puzzle of constitutional lawhe counter
majoiitarian difficulty of how a sovereign People can bitself to fundamental law that trumps
majority preferences is structurally very similar to the central normative puzzle of international
law, which is the problem of how a sovereign can be bound Tda@se common problems, we
maintain, must have similar solutions, if any.

Constitutional law and international law share thedsaracteristics and puzzlbscause
theyessentially try to do the same thing, nam&yegulate bytaw public institutionghatwield
significantpower and thus are not easily subject to sanctibmghis light, we think the
traditional deep divide betweelmmestic law and international lamay bemuchmore
misleading than helpfulThe more interesting distinction may bevke¢n publidaw regimes
designed for statdsincluding bothconstitutional law and international lawand legal regimes
designed for people and other private entitiese important divide, in briemaynotbe
domestic and international law, but ratpeblic and private law.

In making these argumenwe will compare international law witd.S. constitutional
law, but we believe our claims generalize to all constitutisgatems Part | explains why
international law and constitutional law are cleéedazed by the absence of centralized,
hierarchical, authoritative norms. Part Il focuses on psz#lenforcement and compliance that
characterizévoth international and constitutional law. Parteblamines the normative problems
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that arise in bothnternational law and constitutional law from the attempt to bind the sovereign
to law. Part IV considernsnplicationsand extensionsf the analysis.

l. Absence ofCentralized, Herarchical, Authoritative Norms

Two defining characteristgof international laware the absence ofcantral,
authoritative lawmaking institutioand the absence afcentralized authoritative judiciaty
resolve legal disputed. nt er nat i on a led lawanakihgandllaitespreting a | | z
structureappears to contrashargy with constitutional law, which has tegiown, hierarchical
legal norms (Constitution, statute, state law, local law), aguped procedures for changing the
law (constitutional amendment, legislation, common law), and a centrpldiedcary that
authoritatively interprets these normBut constitutional law, it turns out, is much more like
international law than it seems.

A. International Law

International law lacks single or central authoritativtewmaker. It is madeinstead
through two @centralizednechanisms t r eati es and customAry inter
treaty is made by the consent of two or more nations, and binds only those nations that ratify the
treaty. There are a handful of treafiethe U.N. Charter and the Geneva Cemntons are twd
ratified by every nation in the world. Beven these rare univerdals are made through a
decentralized process of negotiation and conggiit.is alsodecentralized law. Is the
customary practices of states thttedollow from a sense of legal obligatio®ometimeghe
relevantcustomary practices emerge a product of nations of varying powers pursuiegy
interests.This is true of bilateral customs, like the allocation of property rights between nations
that share a aterway, and of multilateral customs, like diplomatic immunity or the law of prize.
Other times customary practicesult because one or several prominent nations announce a new
rule, and other nations coordinate around that ritemard s f d9Bprodamation that
United States would assextclusive jurisdiction over the natural resources of its continental
shelffar exceeded any authority recognized by CIL. But many coastal nations quickly made
similar claims, and within 225 yeas the rule wasettled as CIL.

Il nternati onal | -anaking struttere givesrisediokeekinds dof | a w
skepticism about whether itiseally lawp or at least whether it is as effective or authoritative as
domestic law. The first is the problem of ideyitifg international layaproblem mosbbvious
with respect to CIL. CIL rules are often contested because of uncertainty about the appropriate
sources of CIL. There is little agreement about what type of state action counts as state practice.
Policy statenents, certain types of legislation, and diplomatic correspondence are the least
controversial sources. Bilateral and multilateral treaties are sometimes (though rarely
consistently or coherently) invoked as evidence of. Blutsometimes they are alsovioked as
evidence that there is no CIL becausettbaties do not bind neratifiersand the obligations
imposed by the treaties are exhausted by the treaties themselves. The writings of jursstd are
as asource ofCIL. This sourcaevas originally pstifiedon the theory thgurists can do the hard
work of identifyingand documentinglobalpractices. But even for supposedly settled rules
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jurists rarely agreabout the content of state practfcé&nd in modern times jurists claim
authority as a sgce of CIL less for their documentation of actual state practices and more for
their expertise in identifying the normative basis for a rule of CIL, a judgment that of course is
often more contested than actual practidgsurts and scholars often loak morrbinding
statements and resolutions of multilateral bodiesost notably the resolutions of the U.N.
General Assembly as a basis for CILFinally, moral and ethical claims are often advanced in
connection with CIL, and not just the CIL of humaghtis?> All of these many sources are
potentially relevant to the identification of CIL, but there is no authoritativetavaentify, or

use, or order these sourceblor is their anything close to agreement on what satisfiesytingo

juris requirementor CIL. Frequent contestation over the content of Gltheresult.

Thesecondb asi s for skepticism about whether i ni
absence of clear hierarchi cal lammalimginstitaigns I nt e
often produce laws that are contradictory or confugeticle 103 of theU.N. Charterprovides
that the obligations of the United Natiomsmp every other obligation in international law.

However, many treaty obligations conflict with the U.N.a@kr and it is an open question under
international law which is superior. For example, the {atd¢ime International Criminal Court,
which was ratified by a subset of U.N. Charter members, purports to limit the U.N. Security
Council 6s adpterlVil to gelayonabregate @dsecutions under the*|Sdnilarly,
the European Union Advocate General maintains that the U.N. Security Council resolutions
imposing sanctions on individual alleged terrorist financiers violates the European traaty regi
establishing the European community and that the latter must pteévlag European

Convention on Human Rights and the International Covenant on Civil and Political &gghts
contain different and in some respects contradictory rights, and thereaedbout which
prevails® The same is true aome ofthe obligations of thaVorld Trade Organization, which
conflict with obligations imposely other treaty regimes.

As a result of confusion and uncertainty aboutideatification and proper hierehy of
international law, international law is widely believed tarberecise, contested, internally
contradictory, overlapping, subject to multiple interpretations and claims, and the like.
Sometimes this confusion results because customary pradtiaphiazard or contested, or
becausét is uncleawhen or how th@pinio jurisrequirement for customary law is satisfied.

And sometimes it results because various treaty regimes conflict, or because there is no obvious
way of sorting out the priority aelationship among various treaty regimésw that is unclear
or unknowablemany believecannot be effectiv@.

! For example, in the famowaquete Habana ase Engl i sh jurists believed, consi
supremacy, that CILid not prohibit the seizure of coastal fishing vessels during war, while jurists from weaker

maritime states believed that there was such a rule.

2 See Paquete Habana, which invoked humanitarian concerns.

3 Art 103

“ See, e.g., Bryan McPhersafythority of the Security Council to Exempt Peacekeepers from International

Criminal Court Proceeding#\SIL Proceedingshttp://www.asil.org/insights/insigh89.htm

® Seehttp://www.worldpoliticsreview.com/blog/blog.aspx?id=1528

®Tyagi, the Conflict of Law and Policy on Reservations
" PaullsonConflict of Norms in Pubt International Law: How WTO Law Relates to other Rules of International
Law (2003).

& Morgenthau, Henkin.
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This leads to the third basis for skepticism about international law; the absence of
authoritative institutions to resolve this confusiononistic law too is often vague or contested.
One might think this is especially true of constitutional law. But constitutional law seems to
have something that international law does not: an authoritative Supreme EeMtrgenthau
noteswhenuncertmtyand contradi cti on agitihasactually fthppened o me s t
to a considerable extent with regard to the Constitution of the United States, some authoritative
decision, whether of the Supreme Court as in the United States, or of Parbasnme@reat
Britain, would give concrete meaning to the vague and ambiguous provisions of thie law.
Domestic systems hawempulsive jurisdiction, hieraratal courtsgoverned bystare decisis,
and their decisions af@uthoritatived With internationalaw, by contrast, there is no central
courtwith compulsive jurisdiction.

In international law jurisdiction iformally limited by the consent of nations, and nations
have not consented to mucAlthough there are many international courts of variouts sthey
have very limited jurisdiction Even the International Court of Justiperhaps the most
powerful generalist international court, has limited jurisdiction, and its decisions hatar@o
decisiseffect. Thereare many matterisimmigration, war, human rightsetc.i over which
international courts havétle or no authority. This means thanternationalaw is interpreted in
aradicallydecentralized fashionThe very entitiegnations) that are subject to the law are
interpreters of théaw, eitheiin their national courts or tirenational executivéranches Auto-
interpretation means that the law is subject to diverse interpretations in accordance with national
interests.To take one of thousands of possible exanthke United Stateand the United
Kingdom believed that the 2003 invasion of Iraq was consistent with the U.N. Chaotr
other nations disagreed, and no caurbther authoritativeecision makecan resolve the
dispute

The problem isnore acute thaaventhis, for mtions are not the only interpreters of
international law.Regional courts (like the European Court of Justice) and international bodies
(like the Human Rights Committee) have overlapping claims to partial jurisdiction to resolve or
pronounce upon intertianal law. Jurists too are sources of law in some sense, and various
NGOs often pronounce upon the content of law with influefi¢e result is a cacophony of oft
conflicting pronouncementnd noauthoritativemethod to resolve the conflictSo, for
example, the International Court of Justice and the International Criminal Court for the former
Yugoslavia fundamentally disagree on the question of attributing state responsibility for rebel
insurgent groupd’ Similarly, different human rights committegisagree about the content of
international human rights law, and these bodies often disagree with regional and national
officials who are charged with interpreting the same*faihese and many otheecentralized
interpreterseexacerbate internationaw's problems of ambiguignddeprive international law
of its ability to resolve disputesAs Morgenthau notes, despite the difficulties that arise from
decentralized international legislatigia legal system might still be capable of holding the
aspiations for power of its subjects in check if there existed judicial agencies which could speak
with authority whenever a dissension occurred with regard to the existence or import of a legal
rule. Thus the ambiguities and generalities of the Americarsttation have been made

? Politics Among Nations
12 Compare Tadic with Nicaragua and Genocide Case.
1 See, e.g., Helfer, Forum Shopping for Human Rights, 148 Penn. L2B&1999).
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largely innocuous through the compulsory jurisdiction of the Supreme Court in matters of
constitutional interpretatioa.

One might sum up all of these points by agreeing with Hart that internationialdiesva
rule of recognitiorthat specifies sources of law and provides criteria for the identification of its
rules Without these featuremternational lawconsistgrimarily of substantive primary rulds
rights enumerated in treaties or developed through customary. Usagéhese rules are often
unclear or unsettledThis does not necessarily mean that international law is not law, but it does
me an, in Hartos view, that international |l aw

B. Constitutional Law

Constitutional lawin the United Sites and many other countries seems to dearch
closer resemblance to t he i dsgstein.i @Gh&itdtiodfalor mal st
normsarecreated in the firstistance through a protegislative process like a constitutional
convention i the U.S., the 1789 Philadelphia Convention). These norms are then caglified a
single, easily verifiable documefthe U.S. Constitution), anthanged only occasionallysing
specified procedures for amendment (those described in Article Mpighities in themeaning
and application of theomstitutioral textareauthoritatively resolved by a centralized and
hierarchical judiciay (headed by the U.S. Supreme Court).

But this neatformalpicturedisguises much of thectual practice of constitatnal law in
theU.S. and elsewhere. Start with the text. Of course somstitutionakystemgBritain, until
recently Israelylo not start with a text at all, or they subsume a patchwork of texts into a broader
set of unwritten conventionBut evenm the United States, with its paradigmatic emphasis on
the authority of a written constitutiothe constitutional text in fact plays a very limited role in
specifying the meaning of constitutional norms. The text of the 1789 Constitution has settled
someof the basic structural features of the U.S. government in adwoat way: We have a
bicameral Congress, a President, and a Supreme Court; states get equal representation in the
Senate; Justices are nominated by the President and confirmed by tlee &mh#te like. The
same is true of the 1791 Bill of Rights, which at least has focused constitutional attention on
certain aspects of government behavior, like speech, religion, and criminal process. But the
constitutional text has contributed littlere@solving the vast areas of ambiguity and disagreement
that have arisen within these broad outlines. This is in large part becausefritegnost
important constitutionalnornsr e deri ved from abstract textual
protectieomd oxresfsdu t hat provide little resolvi
and that have been interpretedirikingly disparate ways over the course of constitutional
history. The sambas beetrue of even seemingly more specific textual provisionl i ke @Adec|l
war o and Acommerce. 0 Ot her textual provision
A Congr es snignordd arvnterprietedeaway. And newdamental constitutional rights,
like abortion and sexual privacgs well as new fieral powers, like maintaining an Air Force,
have been created without any specific textual mandate.

As David Strauss summarizés the contemporary practice of constitutional l&éwt, h e
text matters most for the bseamateratmpWhat ant que

12 Strauss, Common Law Constitutional Interpretation.
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matters much more is how ambiguous, inapposite, or nonexistent constitutional text will be

Ai nterpretedo to resolve const i toostitutional a | i ssue
lawyersand judges perpetually disagrtethe level of interpretation, both substantively and
methodologically. Methodologically, there is ongoing disagreement alfwiher

constitutional norms should lgerivedfrom the text by looking to thieistorical understandings

of the Founding geneiliah, subsequent historical or traditional understandings or practice

moral philosophical analysifiynctional inferences from our basic structure of government, or

some (indetermina) combination of these methods. Even interpreters employing the same
methodological approach routinely disagree among themselves about which direction history or
moral philosophy, for example, points in any given case.

Not surprisingly, then, the range of substantive disagreement on many constitutional
issues is as widesdhe political and moral spectrum. Lawyers, judges, political officials, and
citizens currently disagree about whether women have the right to an abortion or individuals
have a right to bear arms; whether affirmative action is permitted; whether relgramups and
practices must or can be afforded special treatment; whether the death penalty is constitutional;
whet her the President can fight an undecl ared
effectively unlimited or strictly limited to the kinds cégulation that were contemplated at the
Founding; whether independent agencies and ot
permitted; whether the modern administrative state is a wholesale constitutional violation; and
innumerable other fundamehiguestions. Historically, legal and political officials and citizens
have been unable to resolve protracted constitutional disputes over foundational issues including
slavery, federalism, the regulatory state, and the freedom of political dissenensgrteat the
secondaryrule level on the authority of the constitutional text has done little to create consensus
on the primary rules of obligation that qualify as binding constitutional law.

The formal amendment process has played a similarly peripbo&as an authoritative
rule of recognition for constitutional change. Formal amendments have turned out to be neither
necessary nor sufficient for creating constitutional chahdg@me amendments have done little
more than memorialize changes in cdosbnal norms that would have been widely recognized
even in the absence of any change to the constitutional text. The abolition of slavery, for
example, was accomplished by the the Civil War, not by tfleAb3endment. Others, like the
15" Amendmenthave been disregarded, effectively read out of constitutional law, for long
periods of time. But the most transparent reason for doubting the significance of the formal
amendment process is that sany of the mostundamental changes in the U.S. consitinal
order,including the growth of federal power, thisea of the administrative statbge increasing
dominance oftte President in foreign affaitie development of extensive protections for free
speech and #dAprivacy, o0 itationdllatv bf gendemequalighave taken of t h
place without any amendment (and in the case of gender equality, despite the contemporaneous
failure of a proposed amendment). These changes have been accomplished simply by
interpreting, supplementing, or igmog fixed provisions of the constitutional text in novel ways.

Alternatively, one could describe some or all of these changes as legally valid
Aamendment so of the Constitution that have ta
V proces8 but only at the expense of any clear rule of recognition for legally valid

13 Strauss, The Irrelevance of Constitutional Amendments.
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constitutional change. In Bruce Ackermafiuential view, for example, constitutional norms

may becreatecdor revisedby the American Peoplarough an elaborate process in which

American public is roused to transcend ordinary politics and engadegherorder form of
deliberatiomabout the public good. Ackerman argues that this has happened a number of times
throughout American histody during Reconstruction, the New Deahd the Civil Rights E&

and that interpreters of the constitution should accept that new political norms that emerged
during these ficonstituti onat*Understomdas ancattemst | e g a
to derive a secondrder rule of valid costitutional change from the practice of American
constitutional |l aw, Ackermandés project may be
interpretive contestability of any such rule. The byzantine process of deep political contestation

and eventugbublic and official acquiesence into a victorious constitutional vision that

Ackerman substitutes for the formalities of Article V is not going to provide anything like the

kind of crisp procedural or institutional markers of valid legal change that Edihmind and

that prevail in systems of ordinary domestic faw.

Because the written Constitution andfaemalamendments play such a limited role in
the U.S. system of constitutional law, it has become conventional to distinguish-tBe big
Constituion, consisting of the formal text and amendments, from the sncalhstitutian, or the
Aconstitut doorn, inmo rper ascitmpcley,, A ¢ o n LCtConstitution o n a | | a
and its formal amendment procedures play only a partial role imuateg the content of
constitutional law, then what is the ultimate rule of recognition? The answer to this question, in
for the U.S. system of constitutional practice, is always going to be complex, uncertain, and
contested® What counts as constitutial law at any given time will depend on some
complicated combination of which parts of the text of the Constitution, which interpretive
methods, and which firgirder constitutional interpretations are recognized as authoritative by
the relevant recogninal community:” But then, at any given time, there are also multiple
recognitional communities, with very different understandings of both the substantive rules and
seconeorder criteria of constitutional la¥f. Throughout American history, Presidential
administrations, political parties, states, groups of judges, and social movements have developed

and advocated for their own constitutional vi
Deal vision of federal regulatory power; the current Bush admirast i on6s under st anc
broad executive power to fight terrorism; abo
NAACPOGs campaign against segregation, or Sout

and Jim Crow segregatidn.Constitutional plualism is pervasive feature of American
constitutional practicé’

All of this disorder and uncertainty, one might think, is beside the point in the U.S. and
other systems of constitutional law that can rely on courts to resolve disagreement about

4 Ackerman, We the People; Holmes Lectures.

15 Cite critics of Ackerman who focus on the vagueness and contestability of his reteghition.

15 On the complexity and uncertainty, see Kent Greenawalt, The Rule of Recognition and the Constitution; see also
Schauer, Amending the Presuppositions of a Constitution. On the contestation, see Adler, Popular Constitutionalism
and the Rule foRecognition.

7 Greenawalt.

18 Adler.

9 Cites.

2 Cover; Post; Siegel.
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constituional meaning. One might even think that the status of U.S. constitutional law as a

genuine legal system depends on broad acceptance of the authority of the Supreme Court to
Asettl ed what would other wi seAfteral, theriCduitess cons
resolves large numbers of constitutional cases and controversies, generating an elaborate,

legalistic body of doctrine that is taught in law schools and presented to the public as
Aconstitutional | aw. 0O Mobrse atuhtahno rai ntyatthiivneg ienltse
the constitution that lend constitutional its lawlike appearance. Certainly in the absence of

the institution of judicial review, constitutional law in the U.S. and other countries would be

viewed very differentl$ as more continuous with politics, morality, and custom; less certain

and systematized; in short, more like international law.

But recognizing the central role of the Court in disciplining constitutional law into a legal
system should also lead us to agmte the contingency and limitations of that role. Most
obviously, the U.S. Supreme Court resolves only a small subset of constitutional questions.
Some additional number of constitutional questions are resolved by the lower federal and state
courts tlough decentralized and often heterogenous constitutional decisionmaking on which the
Supreme Court never imposes uniformity. A far greater number of constitutional issues will
never be heard by any court and are decided by nonjudicial political ac@osgness, the
executive branch, and state governments. l nd
most of the Constitution i $ Coretituanahintergetation hr o u g
in the politcial branches of the federal govment and the states is sometimes formal and
legalistic, as when lawyers in the Office of Legal Counsel offer opinions on the constitutionality
of executive branch actions. In other cases, as when Congress debates proposed legislation,
judicial nomineesor impeachment, constitutional interpretation bleeds into ordinary politics.

In any case, departmentalist constitutional interpretation by the political branches is, by
definition, decentralized; it is not meant to be binding on political actorher parts of
government. The result is often that different branches of government take different positions on
constitutional issues, and these disputes must be settled, to the extent they are ever settled,
through political contestation. While politiceéttlements of constitutional issues may be
relatively stable and endurifgthere are no clear rules for resolving constitutional
disagreeements or for determining which apparent resolutions should or will be recognized as
authoritative going forward. hlere are not even clear rules for identifying which political
settlements should be regarded as constitutional. Because much extrajudicial constitutional

constructions occurs in areas fAwhere the text
incapableof ai t hf ul but exhaustive reduction to | eg
Awithout much attention to | egal and constitu
i mp o r*t Withaut constitutional text or judicial precedent to serve as guideplsts,

boundaries of constitutional l aw bl ur. Kei th
Aconstitutional subject mattero is telling: I

structures, the distribution of political powers, individual andective rights, structures of
political participation/citizenship, jurisdiction, the role of domestic government, and international

L schauer & Alexander.

2 \Whittington.

Z Whittington, Extrajudicial Constitutional Interpretation: Three Objections.

4 Keith Whittington, Constitutional Construction at 5; American Caustinalism: From Theory to Politics at 45.



Early Drafti Please Do Not Copy or Quote Without Permission

p 0 s t b AsaNhitiington and others have shown, constitutional construction in the political

branches is a significantimpo ve ment on i n t*uotjiis @so a farery fiomtha r ¢ h'y o
centralized, authoritative specification of constitutional law that we might look to the Supreme

Court to provide.

Within its limited domain, the Supreme Court does, in fact, resotyeat deal of legal
uncertainty. It does so both by resolving particular disputes over constitutional meaning and by
building a relatively stable doctrinal framework that creates some measure of predictability and
consensus about the content of consitinal law”’ Yet it is easy to exaggerate the degree of
constitutional settlement that judicial review provid€sn e o bvi ous | i mitati on
own interpretations of the constitution are themselves far &ettred. Insoluble disagreements
within constitutional culture about the legitimate sources of constitutional Botexs, history,
tradition, moral philosophy, functional imperatives, &tere eplicated among the Justices.
Notwithstanding the force of precedent and stare dedigsphtent of judicially created
constitutional lawhas changed dramaticaiypdsometimes quite suddenly, as with the New Deal
switch in time?® Evenrelatively enduring doctrinal and jurisprudential framewadrksiany
areasstrike constitutional lawyers asmarkably indeterminate and manipulable. One does not
have to believethdtc onst i t uti onal rhet ori c llyamyouwcondee s pow
to any argumenb,to recogize that the range of doctrinally respectable argument in constitutional
casea is unusually broad and the line between constitutional and political decisionmaking
especially finé?

Further blurring the line between (settled) constitutional law and (unsettled) politics, is
the Courtdés vulnerabi | iitcgldisagrebmentdhe€o ti vd $ yabiol |
to settle constitutional disagreements depends on the extent to which officials and citizens are
willing to accept its decisions as authoritative. Acceptance can be shallow or deep. At one level,
although there &wve been a number of exceptions throughout U.S. constitutional history, political
officials and citizens generally have been willing to comply with judicial decisions in particular
cases? At another level, however, judicial attempts to resolve contesipolicy issues are
often evaded or resisted, and sometimes effectively overruled. Massive resistance to
desegregation in the South, the New Deal threat to pack the Court leading to itsrs\iteh
and ongoing efforts by opponents of abortion to re®oe v. Wadeemind us that judicial
decisions can provoke more controversy over constitutional meaning than they settle.

The extent to which judicial resolutions of contested constitutional issues have been
received as authoritative by officials atitizens, and how aggressively and through what
channels they have been challenged, has varied over American history. As Larry Kramer has
documented, the original and historically dominant understanding of American constitutionalism
i's premi s&d oongitpiotpwdi onal i sm, 0 vesting ul ti m:
constitution in Athe people themselves, 0 and

% Constitutional Construction at 9.

% see Whittington, Extrajudicial Constitutional Interpretation at-387

" Fallon; Strauss.

2 How suddenly is a matter of historiographical debate. See Cushman.

# geidman, OuUnsettled Constitution at 11. The comparison is to private law. See Part IV.
%0 Note exceptions: Lincoln, Jackson, etc.

3L Klarman; others.
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supremacy? Despite a movement in recent decades toward greater public and official
acceptane of judicial supremacy, the dominant understanding probably remains that nonjudicial
officials need not defer to courts in the face of serious constitutional disagreements; they can go
their own way, appealing to the public for suppdriit the very leat, it is fair to say that

judicial supremacy has never gone uncontested in the U.S.; judicial authority has never been
recognized as indisputably final.

The fragility of judicial supremacy, and the nonexistence of judicial exclusivity, is well
capturedm Kr amer 6s description of the decentraliz
law that, he argues, has prevailed to an uagreciated extent throughout American history
and into the present:

There are no easy rules of recognition to identify laoconstitutional issue arises,
much less how it gets resolved. There are not even clear rules about how one
knows if something is a constitutional issue. Instead, such matters are left to the
free play of interbranch and intergovernmental politicstofscin any institution

can try to turn something into a constitutional question, and the only measure of
their success or failure is how other political actors and the public respond. Nor is
the ability to initiate a debate limited to formal instituti@miggovernment. Social
movements, different parts of civil society, even individuals may equally launch a
campaign based on a novel reading of the Constitution, with the test of validity
being only whether they can persuade enough others to embracebihaito
position>*

Offered as a description of international law, this would hardly raise an eyebrow. More jarring

as a description contemporary U.S. constitutional law, it nonetheless captures important features
of the system that are obscured by #rmgalistic caricature of authoritative text, regimented

change, and judicial settlement. Consider recent debates over the war on terrorism. Whether the
President has the constitutional authority, with or without congressional authorization, to wage
preemp i ve war against Iran, indefinitely detain
or ethnic profiling, monitor certain phone calls and emails of Americans, crack down on
inflammatory religious and political speech, or enter an executive agreeomemitting the

United States to the lorigrm defense of Iraq seems up for grabs. At a slightly higher level of
abstraction, there is little agreement over whether or when terrorism should be treated
constitutionally like war or crime, whether executivayer expands or civil liberties contract

during times of war and crisis, or whether the constitution is effectively suspended during
emergencies or all the more adamantly in effect. It is also unclear who is in charge of deciding
any of this or how to remcile the competing claims of authority that have been made by the
President, Congress, andeemingly least importaitthe Court. The Supreme Court has said

little about the constitutional issues surrounding the war on terrorism, and what it has said has
mostly been open to political renegotiation, evasion, and, one suspects, if push ever comes to
shove, outright noncompliance.

32 Kramer, The People Themselves.

%3 Schauer & Alexander, 110 Harv. L. Rev. at 1360.

¥Larry D. Kramer, fihtee Mamtoer dsames Madi son, Popular Con
Deliberative Democracy, 41 Val. U. L. Rev. 697, 780(2006).
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In sum, U.S. constitutional law exhibits considerably less secomdirinduced
certainty than its superficial form might st While our descriptive focus has been on the
U.S, there are reasons to believe that many other systems of constitutional law will confront
similar challenges in reducing legal uncertainty. Constitutions are designed (and defined) to be
enduring, andhey are also designed to win broad acceptance among the public at the time of
ratification. For both these reasons, constitutions tend to be written in relatively broad strokes,
and to have limiting resolving power at the level of specific issues. eTextent that
constitutions do resolve specific issues, moreover, they will increasingly do so in undesirable
ways based on facts and values that have become outdated. Because constitutions are also meant
to be entrenched against routine updating thrargandments, competing claims to clarify and
revise in various ways will be channeled into debates over interpretation. The result will be
ongoing contestation over the meaning and application of constitutional law. How much of this
contestation can be thoritatively settled by judicial interpretation will depend on the strength of
judicial exclusivity and supremacy in a constitutional system, and on these dimensions we should
expect a fair amount of variation over country and time. Still, there willydwe significant
obstacles, to fully consolidating judicial authority over constitutional meaning. Beyond the usual
difficulties of coordinating on a single, authoritative interpreter in the face of deep disagreement,
constitutional courts must overcoraalistinctive democratic deficit problem. Public and official
acceptance of an authoritative role for politically insulated judges in resolving politically
contested constitutional issues will inevitably have its limits.

Il. External Enforcement and tiReizzle of Compliance

One seemingly huge difference between international law and constituéianialthe
position of the Executive. Conventional wisdom says that international law lacks a centralized
police force and constitutional law has one, and sssult compliance with international law is
both less certain and more puzzling than compliance with constitutional law. But matters are
much more complicated.

A. International Law

Louis Henkin reflects conventional wisdom when he saysthdttheg e at est def i ci
of international law, when compared with domestic law, is its lackcehé&ralized authoritative
enforcement mechanisth There is no executive power above or outside of states that can
enforce international law against statd$ieabsence afuchexecutive power means that
international law has no sure ways@nction norcompliance International law does of course
have sanctions for violations, but the main sancti@elifshelp. Very rarely one sees limited
forms of multilderal sanctims for international law violations, but only in special and extreme
circumstances when the national interests of the sanctioning countries happen to ctincide.
general howeverfithere is no police system whose pervasive presence mighvitéation 6°°

% How Nations Behave
36 Henkin 24
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and t he s an cadrdnotsystenvaiic orccentraflyadieectéd, ancccordingly they are
precarious in their operatiai’

Il nternati onal | awbds a blesadsmangto lefske@ticalcas nt r al i z
ability to govern oeven shape the behavior of states. Morgenthau summed up this intuition
well:

There can be no more primitive and no weaker system of law enforcement than
this; for it delivers the enforcement of the law to the vicissitudes of the
distribution of power bigveen the violator of the law and the victim of the
violation. It puts a premium upon the violation of the law as well as upon the
erforcement of the law by the strg and, consequently, puts the rights of the
weak in jeopardy. A great power can violatthe rights of a small nation without
having to fear effective sanctions on the latter's padan afford to proceed
against the small nation with measures of enforcement under the pretext of a
violation of rights, regardless of whether the allegdihation of international

law has actually occurred or whether it justifies the measures taken.

Morgenthauwgualified this point by noting that much of international law is seifforcing,but
thesentimenexpressed heiiafluenced generations of restischolarsand other international
law skeptics who doubt whetheternational lanhasa more than notfrivial effect onstate
behavior.

The realisttraditiontends toview international law ageflecing the distributiorof
national powerand inteest andtends to seeooperatioramong states under the guide of
international law as fragile and fleetinRealistsview most international laws as a reflecting two
strategic logics.The firstis coercion. Coercion results when a powerful state ooalition of
states with convergent interests uses political or military or economic pressure to force other
states to engage in actions they would not otherwise take, in order to serve the interests of the
first group of states. There are many exampldhisfin international law: anfroliferation
regimes that allow nuclear nations to maintain nuclear weapons but ban thermiectear
nations that seek them; the TRIPs agreemenstyaificantly advantagefirst-world intellectual
property rights halers; the customary international law rplehibiting expropriation of alien
property; and th&.N. Charter, which gives powerful nations a veto in the Security Couxotl.
only does international law reflettte interests of powerful nation&Vhen itrestricts powerful
nations, they often violate it with impunity, such as when NATO bonkmeidvoin violation of
the U.N.Charter

The second strategic logic that realists emphasiegplainingi or explaining away
international laws coincdence of interest. Coincidence of interestliehavioral regularity that
results when every relevant nation has a private interestgage in (or refrain frona) particular
actionwhich happens to be in the private interest of every other relevam natespective of
the actions or interests of other natiofiie reason that the vast majority of nations of the world

3" Brierly The Law of Nations 772
3 Insert reference]
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do not commit genocide is not because international law pref#aitocide, but rather because
these nations have no interest in gmting genocide or because they would privately lose much
more than they would gainom committing genocideMany nations that ratify th&luclear
Non-Proliferation Treatyr theMine Ban Treaty have neither an interest in nor the resources to
develop thee weaponsRealists think thatnuch of what seems like compliance with
international law isn fact just coincidence of interedDr, relatedly, they believe that treaties
reflect very shallow cooperation that does not require nations to depart mociied they

would otherwise d&?

A lot of international relations scholarship of the past thirty years has been devoted to
showing why the realistds under st a.nMichnfg of
international law seems t@be consequential effects on state behavieternational relations
scholarknown generally as instiutionalidt&ve employed the tools oficroeconomics and
game theoryo show how international law can fosgalf-enforcingcooperation among nations
even though international law lacks a centralized enforcement mechafigneat deal of
international relations takes the form of
thatrestraint in the pursuit of shetiérm or private interessill make them all better ofh the
medium or long ternhut each worries that it will refrain the short ternand the others will
cheat. Nations can overcome this dilemmaagideve mutually beneficial outcomégamong
other things}hey all know what conts as cooperaticandif they can establish a framework for
monitoring and sanctioning compliance. This is the role played by international law.
International law can also establish focal points for coordinattten states face a coordination
situatian. It can alsccreate internanal institutions that promotsooperation or coordination by
redudng transaction costs, promig iteration, and proviehg information, monitoring, and
issuelinkage. With an aray of rich case studies, empirical analys&sd eveimore-complex
models, institutionalism shows how natiansanarchywith conflicting interest€annonetheless
use international law to achieve mutually beneficial outcomes. It shows, in short, why
international law is important in defining asttucturingpolitically selfenforcingrelations
among sovereign statesgen though it lacks centralized institutions

Realism and institutionalisimoth view international relations in instrumental terms
They both see compliance with international fawhether it becoincidence of interest,
coercion, cooperation, and coordinatioas a result of nations of different strengths pursuing
theirexogenously definemtereston the international stag& here is another influential
tradition in internatioal relations theorthatseeks to explainompliance and related issues in
norrinstrumental terms. One strand of this tradition, constructivisoases on what the
economic models leave out, namehge identity of state actors and the origins of thregrests
Constructivismseels to explain international behaviors associated with international law not in
terms of a Al ogic of consequenceso (which
in terms of a 0l tha depedsohwhatpepctosgrerandavhae thegy wesvas
correct sociabehavior. Constructivisnmseeks to endogéere state interests by showing that
international law and related norms constitute the identity of actors on the international stage
(e.g.nations andulers) and help shape their interests. In this way, national behaviors can be
influenced by international law in ways that do not reduce to an instrumentdusalc

%9 Downs Rocke and BArsoofye 1986; Martin 1992
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The analogue to constructivist theories in international law scholasshgroup of
theories thaseek to explain international law compliance in4mstrumental terms.
Doctrinally, this view is reflected in the international law rulesghio juris( t he fAsense of
obligationo t hat pactalsetssen@mdihe supemarn thagtieaties mdst
be obeyed). In scholarshipjs reflected in a variety of theories that hold that nations comply
with international law because it is the right or moral or legitimate thing to do. So, for example,
Franck argues that internatedriaw, especially international law that emerged from a legitimate

process, fiexerts a°Kphsayscompliance isd furctiomg intérratiocak , o

| aw becoming part of *“anddenkinexpléirs in@rnationalawn al v al u

compliance in part on the basis of mordlity a
B. Constitutional Law

The leading question in constitutional theory for several generations (discussed in the
next section) has bedw to justify constitutional constraints on the authority of democratic
majorities given our commitments to popular sovereignty anegsekérnment. Yet
constitutional theorists might just as well worry along with international lawyers about how it is
possible for such constitutional constraints to be created and enforced in the first place. After all,
the absence of supgovernmental enforcement authority is just as true of constitutional law as it
is of international law. As theorists of internabtaw have occasionally noticed, the puzzle of
how a legal regime can coerce the compliance of states and their armies in a world where there is
no entity more powerful than states and their armies to enforce it is common to international and
domestic pulc law:

The fundamental difficulty of subjecting states to the rule of law is the fact that
states possess power. The legal control of power is always difficult, and it is not
only for international law that it constitutes a problem. The domesticflaweoy

state has the same problem, though usually (but not, as the persistence of civil
wars proves, invariably) in a form less acute. In any decently governed state
domestic law can normally deal effectively with the behavior of individuals, but
that isbecause the individual is weak and society is relatively strong; but when
men join together in associations or factions for the achievement of some purpose
which the members have in common the problem of the law becomes more

difficult. *®
Or, as StephenHoe s put s the gener al point more succin
accept limits to their power? ... Why do peop

Constitutional lawyers and theorists have for the most part ignored these questions. Even
more ® than international lawyers, they seem to assume that simply writing down a rule of
constitutional law in the text of the U.S. Constitution or an opinion by the Office of Legal

“OFranck 1990 at 225

“1Koh 1997 at 2603

*2Henkin 5863

3J. L. Brierly, The Law of Nations.

““Hol mes, Lineages and the Rule of Law; <cited in Whytoc
where there are not good ar ms. 0
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Counsel or the U.S. Supreme Cauwill automatically constrain government bef@a. Seldom

do they pause to ask why Congress, the President, or the political majorities who elect them
would have any incentive to comply with these rules. This is especially true of judicially
enforced constitutional law. It is a fundamental miedaklbeit a common one among both
international and constitutional lawyérso think of courts as external enforcement agents
capable of coercing governments to comply with fahis is not just because, as discussed in
the last section, broad swathes ofistitutional law are created and implemented outside of the
courts. More fundamentally, courts are not powerful agents external to government but internal
subdivisions of government lacking the powers of purse and sword that might be used to coerce
the @mpliance of other government actors. Even in a hypothetical regime of outright judicial
exclusivity and supremacy, there would be no external, coercive force capable of enforcing
constitutional law against recalcitrant government officials and theititoerss?®

The difficulty of enforcing public law was more evident to the original designers of the
U.S. constitution than it is to presetdy constitutional lawyers and theorists. Madison
emphasized that, in the absence of any sgpeernment to patie and prevent transgressions,
constitutional |l aw could create nothing more
transgression¥. At the same time, Madison saw the possibility of converting parchment
limitations into meaningful constraints on gowment behavior. If constitutional law could not
be enforced by an external power greater than the federal government, Madison hoped that by
aligning the political interests of officials and constituents with constitutional rights and rules,
the constitubn could make itself politicallgelfenforcing Enforcement on this model would be
decentralized and internal to the political system, not externally imposed.

Thus, Madisonian famously theorized that the constitutional separation of powers
between théegislative and executive branches could be madeesédircing by leveraging the
Apersonal motiveso of Athose who administer e
power: AAmbition must b & LikewideeMatlison arguhthatistate act a
governments would be motivated and empowered through various channels of political influence
to protect their turf against federal encroachment, preserving the federalgimawieg
arrangement built into the constitutional deslyrEquallyn st ructi ve i s Madi so
view of constitutional rights. Conceived as protections of individuals or minorities against
dominant political majorities, enforceable rights struck Madison as something close to a logical
impossibility. Justifying tarhomas Jefferson his opposition to including a Bill of Rights in the
Constitution, Madison noted that fexperience
occasions when its controul is most needed. Repeated violations of these parchment barrier

%> Thus, judicial enforcement is sometimes presented as the solution for what would otherwise be a puzzle about
constitutional compliance. Mar k Tushnet, for instance
will undermine compliance; hisope i s that constitutional -elnafw rncii gnhgtdo tewre
in the absence of judicial review. Tushnet, Taking the Constitution Away from the Courts, chptr. 5. But an
effective system of constitutional law must be sgiforcirg regardlessof judicial review.

“See Whittington, Political Foundations of Judici al St
outside of politics and exercise a unique rolmentsas guar
wi || have no force unless other power ful political act

*" Federalist No. 48.
“8 Federalist No. 51. See also Choper.
““See Federalist No. 45. See al s o Cliopeg Krantef; Gaacla. saf eguar d:
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have been committed by overbearing majorities
explained, was that #A[i]n our Governments the
Community. o Absent any stronger f otiegwe capabl

should expect that rights Ahowever strongly m
opposed to the deci ¥ &adisenéhusdaievedithattthe leestmuodmmhlyi, c

hope for protecting rights would be structural featuret@foblitical system, like the extended

republic and large federal election districts, which would make it more difficult for potentially
tyrannical majority factions to capture the federal government.

Not all of the structural and political mechanismadion envisioned have worked in the
ways he anticipated or hopgdNonetheless, his basic insight that constitutional law must be
somehow politically selenforcing if it is to constrain government remains centrally important to
understanding how consttional law work® and that how constitutional law works will be
deeply similar to how international law works. Indeed, to the extent that constitutional theorists
have thought about how constitutional law works to constrain government, they have ulywitting
followed in the footsteps of theorists of international law and international relations.

Thus, one important explanation for compliance with constitutional law tracks the
skepticism of international realists, who argue that much of what passes ffoatioieal law is
actually nothing more than states acting in their immediatargeliest, which international law
happens to track. In this view, not only is much apparent compliance with international law not
caused by law, but causation more likelggun the opposite direction, as powerful states
influence the content of international law to keep it in lindlieir interests. Similarly,
political scientists and constitutional historians have long observed that judicial interpretations of
constitdional law generally track the preferences of politically powerful domestic constituencies,
particularly nationalevel majorities. The old aphorism that the Supreme Court follows the
election returns has been confirmed by historical studies showinGdbat very rarely attempts
to impose limits on national majorities. Throughout constitutional history, the Court has mostly
stayed out of the way of dominant political coalitions, especially when it comes to high stakes
issues like economic regulation aiedeign affairs>> To the extent constitutional law is
operative in these areas, its meaning is left up to the political branches and the majorities they
represerd who, it is widely assumed, seldom see contradictions between the constitution and
theirpol t i cal preferences. Most of the Courtds m
emerging or consolidated national consensus on local outliers, striking down archaic or
idiosyncratic laws that lack the political support of national majorifiesnd onthe few
occasions when the Court has attempted to stand up to national m&amtss strikingly,
during the New Deadl it has been ignored or bullied into submissibrihe notion that the
Court or constitutional law imposes serious countermajoritariasti@nts on national politics is
|l argely a figment of constitutional | awyersa®o

0 Madison, Letter to Jefferson, Oct. 17, 1788, reprinted in Rakove, Declaring Rights. Other Federalist shared

Madi sonds Vview. See Wood; Graber, Dred Scott. Gr aber
the suprena power longer than the honey moon of a married couple, unless the rulers were interested in preserving
the rights. o ld. at 98.

°1 See Levinson, EmpirBuilding; Levinson & Pildes, Separation of Parties.
52 Cf. Schauer Foreword

53 Klarman.

54 Eriedman book.

16



Early Drafti Please Do Not Copy or Quote Without Permission

The approximate congruence of constitutional law and the interests of powerful political
constituencies should hardly be surprising. Constitutional law is thegirofithe same
political forces that it purports to regulate. This is obviously true when political actors outside
the Court interpret the constitutional rules that govern their own conduct. But it is equally, if
indirectly, true of the Court. Suprer®urt Justices and other federal judges tend to share the
political views of the Presidents who appoint them, and these views shape the content of their
constitutional interpretations in much the same way as the political views of Presidents shape
their canstitutional interpretations outside of the courts. And to the limited extent that the views
of the median Justice deviate from the views of the median member of Congress or voter, the
Court as an institution lacks the power to push constitutional layvfaefrom the center of
political gravity. Judicial decisions that lack the backing of national majorities will not be
enforced. This is why, for exampBrown v. Board of Educatiomade little difference for the
first decade after it was decided, amthy Pr esi dent Lincoln ignored
challenge to his suspension of habeas at the outset of the Civil War. Justices with political and
ideological preferences outside the mainstream will have little incentive to advertise the fragility
ofthe Courtoés authority by issuing opinions tha
branches.

If much observed compliance with constitutional law can be explained by the fact that
constitutional rights and rules are often pushing against andgmennot all can. There are
numerous cases in which powerful political coalitions seem to comply with constitutional law
that cuts against their immediate selierest. Populous states tolerate equal representation of
small states in the Senate, anghglar Presidents leave office at the end of their second terms.
Likewise, national majorities grudgingly accept the occasional countermajoritarian judicial
decision prohibiting school prayer or requiring procedural protections for criminal defeftlants.
The existence of #Adiffuse supporto for the Col
particular judicial decisions, confirms that compliance with constitutional law is not always
explained by correspondence with political interé%tslere againthe most plausible
explanations for constitutional compliance against interest by powerful political actors track
those that have been developed in the international context to explain the compliance of powerful
states with inconvenient legal constraints

One set of explanations is rationalistic. These explanations rely on the simple game
theoretical insight that powerful political actors may be willing to sacrifice 4bort interests in
order to enjoy the broader or longerm benefits of cooperaty through or coordinating around
constitutional rules. Once a constitutional bargain has been worked out, for example, competing
political coalitions interacting over an opended time period may sustain a cooperative
equilibrium of respecting constiiuto nal ter ms on the model of an i
the longterm benefits of cooperation exceed the sterh gains of defectior. Alternatively,
we might think of constitutional law as a coordination game, in which the mutual advantage of

% Although prayer in public school continues unabated in some parts of the country and the practical effects of
criminal procedure protections have been evaded or undermined in various ways (see Stuntz), there is probably more
compliance with these rulesath would have existed had the Court never announced them.

* See Caldeira; Friedman.

*" See Hardin, Liberalism, Constitutionalism, and Democracy, chptr. 3.
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agreeing upon constitutional rules and institutional arranger@eautsl avoiding the costs of
conflict over themd outweighs any inequality in the distribution of benefits and burdens flowing
from those rules and arrangements. On the coordination model, corephéh constitutional

law follows from the selinterested calculation of most political actors that eventlemsideal
constitutional rules and arrangements are often better than none at all. Once a mutually
beneficial constitutional framework is updrunning, the costs of dissolution or renegotiation
usually exceed the uncertain benefits. (Not always: In 1860, the stakes of slavery were high
enough for Southerners that they were willing to fight a war of secession and sacrifice the
constitutional mion.y®

Cooperation or coordination on these models can occur at a number of different levels.
Particular constitutional rules may be renderedeelbrcing by rulespecific repeaplay
equilibria. Democrats in control of the national government refgin from suppressing
Republican political speech on the tacit understanding that Republicans will similarly respect
free speech when they are in control; states may refrain from protectionism (or submit to
congressional or judicial policing of tradegulation) in order to avoid the noncooperative
equilibrium of trade warfare; prevailing majorities may protect property rights in the hope of
economic prosperity if subsequent majorities reciprotatssuespecific constitutional
conventions can also leeeated on the coordination model. Many separation of powers issues,
|l i ke the Presidentds power to wage war withou
converting historical practice into constitutional convention. The way things haveld®eem
the past creates a focal settlement that is not worth the political costs of controversy to%nsettle.

Beyond isolated rules and conventions, the entire Constitution, or big chunks of it, may
become focal. David Strauss suggests that the @iytbbthe text of the U.S. Constitution rests
|l argely on its suitability as a focal point f
historical and sociological salience and because of its ingenious combination of specificity on
low-stakes issuesvhere agreement is more important than any particular outcome) and
generality on hig¥stakes issues (where the value of agreement may not be sufficient to settle
outcomes$* Judicial review can also facilitate cooperation or coordination by identifying
defections and triggering retaliation in repgédéy games or by generating salient constitutional
interpretations that become focal points for coordindtfo®n these models, the Court plays an
important role in enforcing constitutional law not becausaiit exercise coercive power over
political actors but because judicial interpretations of constitutional law assist these actors in
furthering their own interests by cooperating or coordinating around an agyeadet of
norms.

Courts may serve thetarests of powerful political actors in other ways, as well, and
some measure of judicial independence and compliance with judicrglysed constitutional
rul es may be the political Airewardo for these
power to, and foster political support for, an independent judiciary in order to entrench policy

58

%9 Cite for speech; Kitch on interstate commerce under the Articles of Confederation; Olson aty pigipts.

0 See Posner & Vermeule, Constitutional Showdowns.

®Strauss, Common Law, Common Ground, and Jeffersonés P
Equilibria, and Institutions, 33 Comp. Pol. Studies 735 (2000).

2 See Stephenson; Weingastraiss.
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against subsequent control of government by political ri7adsto hedge the risk of adir-

nothing reversals of political forturfé.A relatively autonomougidiciary may also assist

dominant political coalitions in implementing their policy agendas and maintaining popular
support by deciding contentious issues that political leaders would prefer to avoid and by
pushing ahead on policy fronts that have beenksd in the political branché&s.If maintaining

an independent judiciary is useful to powerful political actors for any or all of these reasons, they
may be willing to tolerate and even support constitutional decisions that cut against their
immediate iterests.

All of these rationalist explanations share the intuitively plausible insight that playing
politics by constitutional rules can work to the gatkerest of powerful political actodsmuch as
compliance with international law can further the -gtiérest of states. From this perspective,
public law regimes are capableaanstrainingpowerful political actors because (and only to the
extent that) they are to an even greater degmeélingfor these actor®

But public law can conceivably doare than enable political actors in pursuit of their
fixed, exogenous interests. As international lawyers and international relations theorists have
emphasized, legal norms can shape the interests that these actors pursue, get internalized into
theiue Avatls, 06 and even deeply constitute thei:H
theorists have paid less attention than their international counterparts to the sociological or social
psychological processes through which legal norms can affeetrgoent behavior, they seem
to share the intuition that the constitutiona
and citizens beyond their rational selferest.

This intuition, too, dates back to Madison, who, while doubting the dsyci
parchment constitutional barriers to stand in the way of political interests, recognized the
possibilityd emphasized by many Arfiederalistd that articulating principles of political
morality in the Constitution might inculcate these valuesintheécz e nr vy . AThe pol i
declared in that solemn manner acquire by degrees the character of fundamental maxims of free
Government, and as they become incorporated with the national sentiment, counteract the
i mpul ses of int%upsgsenandchassairenhave embraced
understanding of the Constitution, and especially of judiciaidated constitutional law,
presenting the Supreme Court as fAdan education
nati onal®Tsheunsi,namandy schol ars have Brawgwued t hat
Board of Educatiotelped teach the country that racial segregation is wtbitfgso, then an
initially controversial (thought not nationally countermajoritarian) decisionBileavn might
have become selnforcing and seléntrenching not by tracking exogenous political preferences
but by shaping these preferences to correspond to the constitution. Clearly political preferences

%3 See Ramseyer; Stephenson.
64

% See Whittington.

% See Stephen Holmes, Passion and Constraints.

87 Letter to Jefferson, Oct. 17, 1788.

% Eugene V. Rostow, The Democratic Character of Judicial Review, 66 Harv. L. Rev. 193, 208 1952); see also
Chrisiopher L. Eisgruber, Is the Supreme Court an Educative Institution?, 67 NYU L. Rev. 962 (1992); Michael J.

Kl ar man, Whatoés So Great about Co-%(1998)uti onalism?, 93 |
%9 See Garrow; Tushnet; but see Klarman.
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do not always adapt themselves to constitutional latlvignway;Brownitself is a dubious

example of Courtlirected preference change. But we should nonetheless recognize the
possibility that, like international law, constitutional law may to some extent shape, not just

constrain, what government officialadatheir constituents want to accomplih.

More diffuse in U.S. constitutional

constitutional law or the Supreme Court might play a causal role in fostering compfiance.

Sometimes the claim taked\geberian cast: it is thegal legitimacy, or legalitypf the

constitution or of judicial decisions interpreting the constitution that attracts the support of
officials and citizens. The Court itself has expressed this view in a number of cases, thajuing
judici a

public support for the institution of
are following the law rather than their own moral or political prefereffcésrelated but

distinct claim, long intuited by judges and legal scrord with some support in the social

t heory

psychology literature, is that the perceived procedural fairness of judicial decisionmaking plays
an important role in establishing legitimacy and motivating compliance. Judicial decisions that
appear t o Alpe imrcea ptl real, , 00 Ai mparti al 06 may win th

of the public, regardless of agreement or disagreement with the outcomes on th& rievits.
a more anthropological perspective, legal scholars have also suggested that thie symbol
trappings of Constitutional and judicial authoéityanging from deification of the Founding
Fathers to the templée architecture and oracular mystery of the Supreme @arohtribute to

legitimacybased complianc®. Notice that these determinantstioé legitimacy of
constitutional |l aw roughly correspond
Franck in his account of legitimadyduced compliance with international I&w.

At a very basic level, constitutional lawyers have always m@zed the constructionist

insight that the legal construction, @nstitution of political actors like states precedes

" Though the empiridasupport for this possibility in domestic law is very weak. See Klarman; political science

evidence.

"L See Richard H. Fallon, Jr., Legitimacy and the Constitution, 118 Harv. L. Rev. 1787 (2005) (sorting out the

various types of legitimacy and their raheconstitutional law).

?See, e.g., Casey. As Scaliabés dissenting opinion

As long as this Court thought (and the people thought) that we Justices were doing essentially
lawyers' work up hefe reading text and discerning our society's traditiamalerstanding of that

textd the public pretty much left us alone. Texts and traditions are facts to study, not convictions
to demonstrate about. But if in reality our process of constitutional adjudication consists primarily

of making value judgments; if, as | say, our pronouncement of constitutional law rests primarily

on value judgments, then a free and intelligent people's attitude towards us can be expected to be
(ought to be) quite different. The people know that their value judgments areaguiod as

those taught in any law schédomaybe better. If, indeed, the "liberties" protected by the
Constitution are, as the Court says, undefined and unbounded, then the people should demonstrate,
to protest that we do not implement their values instéaadirs.

3See Tom R. Tyler and Gregory Mitchell, Legitimacy and the Empowerment of Discretionary Legal Authority:

The Supreme Court and Abortion Rights, 43 Duke L.J. 703 (1994).

“See Bickel (Supreme Court ds A migiestnihe gublic i) Sanfdard

Levinson, Constitutional Faith (Constitution
S Franck, The Power of Legitimacy among Nations (1990).

20

h e

put

| egi t

part of



Early Drafti Please Do Not Copy or Quote Without Permission

qguestions about legal compliance. Indeed, one of the traditional understandings of what

constitutions do is that they constitute astaés pol i t i cal identity, est
political institutions and norms necessary for a people to become a state. It would of course be
nonsensical to talk about | egal compliance in
absenceofensti tuti onal |l aw, 0 since the President

constitutional law as in international law, it is important to recognize that rationalist explanations
that assume the existence of political institutions, identitiel pagferences leave much to be
explained. In any case, it is not our project to reconcile rationalist and constructivist approaches
to explaining compliance with public law, international or constitutiéhaNe merely wish to
emphasize that both the haydestions about how public law regimes can constrain government
behavior and the kinds of answers that seem most promising are the same.

[I. Sovereignty, Consent, Law
For Hobbes, the notion of legal constraints on sovereign authority was an absurdity

The Soveraign of a Commamealth ... is ot subject to the Civill LawesFor having

power to make, and repeale Laws, he may, when he pleaseth, free himself from that
subjection, by repealing those Lawes that trouble him, and making of new; and
consegently he was free beford-or he is free, that can be free when he will: Nor is it
possible for any person to be bound to himself; because he that can bind, can release; and
therefore he that is bound to himselfe onely, is not bound.

This basic tensionbaut how an atpowerful sovereign can be subjected to law has been a
recurrent theme in both constitutional law theory and international law theory. Indeed, the
puzzle of reconciling sovereignty with legal constrag#s be seen dse normative versioaf

the descriptive puzzle from the prevideartof how public law gets enforced his Part

examines this puzzle and shows how both constitutional law and international law have made
efforts to resolve it.

A. International Law and the Fiction of Consent

I n international | aw Asovereigntyo signifi
effective and supreme control within a territory and is formally independent of any external or
superior authority structure, including other states and internatioreieagions.” Sovereignty
defines the states that make up the system that international law purports to regulate. And it

® See Fearon & Wendt.

" Krasner distinguishes four senses of sovereigiftye definition in the text captures two of these senses:
Westphalian sovereigntpglitical organization based on "the exclusion of external actors from domestic authority
structures" within a given territoyyanddomestic sovereigntf/the formal orgaization of political authority within

the state and the ability of public authorities to exercise effective control within the borders of their owi polity"
Krasner, Organized Hypocrisy. Below we will discuss a third sense of sovereignty, what Kedisrietecnational

legal sovereignty, or "the practices associated with mutual recognition, usually between territorial entities that have
formal juridical independence We do not discuss his fourth senisgerdependence sovereignty, which is "the

ability of public authorities to regulate the flow of information, ideas, goods, people, pollutants, or capitah&cross t
borders of their state."
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underlies fundamental international law concepts like territorial jurisdiction, recognition, and
diplomatic immunity.

But sovereigntyhas also been a major source of doubt about whether international law
i mposes genuine | egal obligations on states.
about the obligatory char act €onceptbfLanihasdeem at i on
the difficulty felt in accepting or explaining the fact that a state which is sovereign may also be
6boundd by, or have an o#8 [Thegeathatstatesarathieer , i nt e
supreme lawcreating and lavenforcing entities in a tatory seems incompatible with the idea
that states are subject to the legal constraints of international IHstates are sovereign, they
cannot be subject to the legal obligations that international law purports to impose. And to the
extent that ty can be subject to genuine legal constraints under international law, then they are
not sovereign.

The main solution to this puzzle has been to hold tight to the concept of sovereignty and
to insist that any obligation imposed by international lawlreisis  f r @ansestd be boeirsl 6
by international law. John Marshall explained the relationship between sovereignty and consent
in The Schooner Exchange

The jurisdiction of the nation within its own territory is necessarily exclusive and
absolutelt is susceptible of no limitation not imposed by itself. Any restriction upon it,
deriving validity from an external source, would imply a diminution of its sovereignty to
the extent of the restriction, and an investment of that sovereignty to the)damtdre

that power which could impose such restriction. All exceptions, therefore, to the full and
complete power of a nation within its own territories, must be traced up to the consent of
the nation itself. They can flow from no other legitimate sefftc

Mar shall 6s dictum is not a nineteenth cent
point, and while there are many modern proponents cositivistic conceptions of
international law, consent remains dominant understanding of the legabbadernational law
in governments, courts, and the academy. St
Henkin argued in his 1995 |l ectures on interna
State only by its consent remainsaaiom of the political system, an implication of State
a ut o n® Timg consensual basis of international law is reflected in the doctrinal explanation
for treaties and customary international Il aw
agreenents between states. CIL is the general and systematic practice of states that they follow
from a sense of legal obligati8h.CIL is consistent with state sovereignty because states

" Hart at 215.

" Morgenthau; Nardin at 116

8 The Schooner ExchangeMcFaddon11 U.S. 116 (1812)5ee alsd.otus Case 1927 (International law governs

relations between independent states. The rules of law binding upon states therefore emanate from their own free

will as expressed in conventions or by usages generally accepted as expressing principles of taiiashdam

order to regulate the relations between thesextsting independent communities or with a view to achievement of

common aims.)

8 'Henkin lectures:; see also Brownl i e, Principlates 4 (int e
creates rules of general applicationo).

82 Restatement
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consent to CIL norms through their practi&sA corollary of this cosent requirement is that if
a state opts out of a developing norm of CIL it is not bound By it.

The problem with the consent theory is that it is obviously wrong. It does not reflect the
way international law actually operates. And it cannot explawinternational law would be
legally binding. And so international law has had to use fictions about consent, and related
fudges, to square the concept of sovereignty with the idea of international law obligations.

The most basic problem with consesthiat it cannot by itself generate legal obligaffon.
When nations consent to a treaty or to CIL, it is not consent that makes their agreement
obligatory. Consent may well be the method for creating international law (though we will
guestion that assurtipn in a moment). But it cannot make what it creates legally binding. If
consent works to create a binding legal rule between nations, it is only in virtue of some
background rule of international law that makes consensual agreements binding. The main
candidate for such a rulepscta sunt servandathe idea that agreements must be respected.
Pacta Sunt Servanda indeed a rule of international law reflected in both treaties and CIL. But
nations did not by their consent mgkacta sunt servanda kinding legal rule For one would
have to ask the question, why would the agreemepaidta sunt servandae binding?
Asserting that states have consentepiicta sunt servanda treaties and CIL simply pushes
back the inquiry a step to whiyatconsemis binding. Consent can never work its way out of
this regress to create legally binding international I§wEhe legal nature of international law, if
its exists, must come from somewhere or something else.

A similar point appliestowhatMorgémta u cal |l s fAnecessaryo inte
Henkin calls the fgivenso or the fAaxi®omatic 6
These are the el ements of international l aw t

amultiplest at e $§°yThey iadindedhe international legal concepts of statehood, territorial
integrity and impermeability, nationality, recognition, the establishment of diplomatic relations,
and other characteristics associated with national sovereigntye ifiteshational legal rules are
constitutive of national sovereignty. They define what it means to be a sovereign state. They
are not created by of sovereign consent, and are not in fact based on state®tonsent.

The position of new statésthe U.SS.R. in 1922, posBoviet states in 1989, the states of
the former Yugoslavia, or the new states that emerged from colonialism in the 1950s arid 1960s
is also a problem for consent theory. Not only do these new states find themselves subject to
Anece&dsar fAaxi omatico international | aws that
confront disadvantageous international rules, especially in the form of CIL. A famous example

8 Henkin, Politics and Values

8 Restatement

% See Brierly, Fitzmaurice

8 |n addition to the sources in the previous footnote, see Thomas Franck, The Power of Legitimacy Among Nations

187 (1990); Alred P.Rubin,Ethics and Authority in Internationbbw 1591997); Geraldritzmaurice Some

Problems Regarding the Formal Sources of International Law, Simbolae Verzijl, at 153 (1958).

8 Morgenthau at 329, Henkin, International Law: Politics and Valugl8%5); Henkin, How Nations Behave..

8 Morgenthau at 329.

¥HThe sovereignty of the State in international l aw is
be either the basis or the sou3%6d2823pcf. Wendt,e | aw of nati on:
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