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Constitutional Law, International Law, Public Law  

 

Jack Goldsmith & Daryl Levinson 

 

Constitutional law and international law are viewed quite differently in the legal culture 

and in legal theory.  Constitutional law establishes a framework for government inside a 

sovereign state, and defines and limits what the government may do.  It is among the most 

consequential forms of law in our society, the result of a set of authoritative events beginning 

with the founding and including constitutional amendments and Supreme Court decisions.   

International law is the law that regulates relations between sovereign states.  It seems to have a 

much different structure than constitutional law, since it lacks authoritative centralized 

institutions and is instead made, interpreted, and enforced in a decentralized manner.  

International law is widely viewed with suspicion by theorists who wonder whether it is really 

law, or in any event whether it is as effective as domestic law, including constitutional law.  

 

This article questions these propositions.  It argues that constitutional law and 

international law are structurally similar and can profitably be viewed as related responses to the 

common problem of regulating and controlling the sovereign state.  The very features of 

international law that lead theorists to wonder whether it is ñreally lawò ï the absence of 

centralized, hierarchical lawmakers, courts, and executive enforcers ï are also features of 

constitutional law.  Because international law long ago had to address the problem that it 

obviously did not satisfy Austinian criteria for ñrealò law (commands issued by a sovereign 

backed by force), it had to develop intellectual tools for understanding how international law can 

facilitate government ordering in the absence of authoritative centralized commands.  These 

tools turn out to be useful in understanding abiding puzzles about how and why constitutional 

law works.  Moreover, the central normative puzzle of constitutional law ï the counter-

majoritarian difficulty of how a sovereign People can bind itself to fundamental law that trumps 

majority preferences ï is structurally very similar to the central normative puzzle of international 

law, which is the problem of how a sovereign can be bound law.  These common problems, we 

maintain, must have similar solutions, if any.  

 

Constitutional law and international law share these characteristics and puzzles because 

they essentially try to do the same thing, namely, to regulate by law public institutions that wield 

significant power and thus are not easily subject to sanctions.  In this light, we think the 

traditional deep divide between domestic law and international law may be much more 

misleading than helpful.  The more interesting distinction may be between public law regimes 

designed for states ï including both constitutional law and international law ï and legal regimes 

designed for people and other private entities.  The important divide, in brief, may not be 

domestic and international law, but rather public and private law.  

 

In making these arguments we will compare international law with U.S. constitutional 

law, but we believe our claims generalize to all constitutional systems.  Part I explains why 

international law and constitutional law are characterized by the absence of centralized, 

hierarchical, authoritative norms.  Part II focuses on puzzles of enforcement and compliance that 

characterize both international and constitutional law.  Part III examines the normative problems 



Early Draft ï Please Do Not Copy or Quote Without Permission 

 2 

that arise in both international law and constitutional law from the attempt to bind the sovereign 

to law.  Part IV considers implications and extensions of the analysis. 

 

I. Absence of Centralized, Hierarchical, Authoritative Norms 

 

Two defining characteristics of international law are the absence of a central, 

authoritative lawmaking institution and the absence of a centralized authoritative judiciary to 

resolve legal disputes.  International lawôs decentralized lawmaking and law-interpreting 

structure appears to contrast sharply with constitutional law, which has top-down, hierarchical 

legal norms (Constitution, statute, state law, local law), agreed-upon procedures for changing the 

law (constitutional amendment, legislation, common law), and a centralized judiciary that 

authoritatively interprets these norms.  But constitutional law, it turns out, is much more like 

international law than it seems.      

 

A. International Law  

International law lacks a single or central authoritative lawmaker.  It is made instead 

through two decentralized mechanisms, treaties and customary international law (ñCILò).  A 

treaty is made by the consent of two or more nations, and binds only those nations that ratify the 

treaty.  There are a handful of treaties ï the U.N. Charter and the Geneva Conventions are two ï 

ratified by every nation in the world.  But even these rare universal laws are made through a 

decentralized process of negotiation and consent.  CIL is also decentralized law.  It is the 

customary practices of states that states follow from a sense of legal obligation.  Sometimes the 

relevant customary practices emerge as a product of nations of varying powers pursuing their 

interests.  This is true of bilateral customs, like the allocation of property rights between nations 

that share a waterway, and of multilateral customs, like diplomatic immunity or the law of prize.  

Other times customary practices result because one or several prominent nations announce a new 

rule, and other nations coordinate around that rule.  Trumanôs famous 1945 proclamation that 

United States would assert exclusive jurisdiction over the natural resources of its continental 

shelf far exceeded any authority recognized by CIL.  But many coastal nations quickly made 

similar claims, and within 10-15 years the rule was settled as CIL. 

International lawôs decentralized law-making structure gives rise to three kinds of 

skepticism about whether it is ñreally law,ò or at least whether it is as effective or authoritative as 

domestic law.  The first is the problem of identifying international law, a problem most obvious 

with respect to CIL.  CIL rules are often contested because of uncertainty about the appropriate 

sources of CIL.  There is little agreement about what type of state action counts as state practice.  

Policy statements, certain types of legislation, and diplomatic correspondence are the least 

controversial sources.  Bilateral and multilateral treaties are sometimes (though rarely 

consistently or coherently) invoked as evidence of CIL.  But sometimes they are also invoked as 

evidence that there is no CIL because the treaties do not bind non-ratifiers and the obligations 

imposed by the treaties are exhausted by the treaties themselves.  The writings of jurists are used 

as a source of CIL.  This source was originally justified on the theory that jurists can do the hard 

work of identifying and documenting global practices.  But even for supposedly settled rules 
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jurists rarely agree about the content of state practice.
1
  And in modern times jurists claim 

authority as a source of CIL less for their documentation of actual state practices and more for 

their expertise in identifying the normative basis for a rule of CIL, a judgment that of course is 

often more contested than actual practices.  Courts and scholars often look to non-binding 

statements and resolutions of multilateral bodies ï most notably the resolutions of the U.N. 

General Assembly ï as a basis for CIL.  Finally, moral and ethical claims are often advanced in 

connection with CIL, and not just the CIL of human rights.
2
  All of these many sources are 

potentially relevant to the identification of CIL, but there is no authoritative way to identify, or 

use, or order these sources.  Nor is their anything close to agreement on what satisfies the opinio 

juris requirement for CIL.  Frequent contestation over the content of CIL is the result.     

The second basis for skepticism about whether international law is ñreally lawò is its 

absence of clear hierarchical ordering.  International lawôs decentralized lawmaking institutions 

often produce laws that are contradictory or confused.  Article 103 of the U.N. Charter provides 

that the obligations of the United Nations trump every other obligation in international law.
3
  

However, many treaty obligations conflict with the U.N. Charter and it is an open question under 

international law which is superior.  For example, the later-in-time International Criminal Court, 

which was ratified by a subset of U.N. Charter members, purports to limit the U.N. Security 

Councilôs ability under Chapter VII to delay or abrogate prosecutions under the ICC.
4
  Similarly, 

the European Union Advocate General maintains that the U.N. Security Council resolutions 

imposing sanctions on individual alleged terrorist financiers violates the European treaty regime 

establishing the European community and that the latter must prevail.
5
  The European 

Convention on Human Rights and the International Covenant on Civil and Political Rights also 

contain different and in some respects contradictory rights, and there is debate about which 

prevails.
6
  The same is true of some of the obligations of the World Trade Organization, which 

conflict with obligations imposed by other treaty regimes.
7
  

As a result of confusion and uncertainty about the identification and proper hierarchy of 

international law, international law is widely believed to be imprecise, contested, internally 

contradictory, overlapping, subject to multiple interpretations and claims, and the like.  

Sometimes this confusion results because customary practice is haphazard or contested, or 

because it is unclear when or how the opinio juris requirement for customary law is satisfied.  

And sometimes it results because various treaty regimes conflict, or because there is no obvious 

way of sorting out the priority or relationship among various treaty regimes.  Law that is unclear 

or unknowable, many believe, cannot be effective.
8
 

                                                           
1
 For example, in the famous Paquete Habana case English jurists believed, consistent with Englandôs maritime 

supremacy, that CIL did not prohibit the seizure of coastal fishing vessels during war, while jurists from weaker 

maritime states believed that there was such a rule.   
2
 See Paquete Habana, which invoked humanitarian concerns. 

3
 Art 103 

4
 See, e.g., Bryan McPherson, Authority of the Security Council to Exempt Peacekeepers from International 

Criminal Court Proceedings, ASIL Proceedings, http://www.asil.org/insights/insigh89.htm.   
5
 See http://www.worldpoliticsreview.com/blog/blog.aspx?id=1528.  

6
 Tyagi, the Conflict of Law and Policy on Reservations to Human Rights Treaties, 71 Brit. Y.B. Intôl L 181 (2000). 

7
 Paullson, Conflict of Norms in Public International Law: How WTO Law Relates to other Rules of International 

Law (2003). 
8
 Morgenthau, Henkin.   

http://www.asil.org/insights/insigh89.htm
http://www.worldpoliticsreview.com/blog/blog.aspx?id=1528
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This leads to the third basis for skepticism about international law; the absence of 

authoritative institutions to resolve this confusion.  Domestic law too is often vague or contested.  

One might think this is especially true of constitutional law.  But constitutional law seems to 

have something that international law does not: an authoritative Supreme Court.  As Morgenthau 

notes, when uncertainty and contradiction arise under domestic law, ñas it has actually happened 

to a considerable extent with regard to the Constitution of the United States, some authoritative 

decision, whether of the Supreme Court as in the United States, or of Parliament as in Great 

Britain, would give concrete meaning to the vague and ambiguous provisions of the law.ò
9
  

Domestic systems have compulsive jurisdiction, hierarchical courts governed by stare decisis, 

and their decisions are ñauthoritative.ò  With international law, by contrast, there is no central 

court with compulsive jurisdiction. 

In international law jurisdiction is formally limited by the consent of nations, and nations 

have not consented to much.  Although there are many international courts of various sorts, they 

have very limited jurisdiction.  Even the International Court of Justice, perhaps the most 

powerful generalist international court, has limited jurisdiction, and its decisions have no stare 

decisis effect.  There are many matters ï immigration, war, human rights, etc. ï over which 

international courts have little or no authority.  This means that international law is interpreted in 

a radically decentralized fashion.  The very entities (nations) that are subject to the law are 

interpreters of the law, either in their national courts or their national executive branches.  Auto-

interpretation means that the law is subject to diverse interpretations in accordance with national 

interests.  To take one of thousands of possible example, the United States and the United 

Kingdom believed that the 2003 invasion of Iraq was consistent with the U.N. Charter, most 

other nations disagreed, and no court or other authoritative decision maker can resolve the 

dispute.   

The problem is more acute than even this, for nations are not the only interpreters of 

international law.  Regional courts (like the European Court of Justice) and international bodies 

(like the Human Rights Committee) have overlapping claims to partial jurisdiction to resolve or 

pronounce upon international law.  Jurists too are sources of law in some sense, and various 

NGOs often pronounce upon the content of law with influence.  The result is a cacophony of oft-

conflicting pronouncements and no authoritative method to resolve the conflicts.  So, for 

example, the International Court of Justice and the International Criminal Court for the former 

Yugoslavia fundamentally disagree on the question of attributing state responsibility for rebel 

insurgent groups.
10

  Similarly, different human rights committees disagree about the content of 

international human rights law, and these bodies often disagree with regional and national 

officials who are charged with interpreting the same law.
11

  These and many other decentralized 

interpreters exacerbate international law's problems of ambiguity and deprive international law 

of its ability to resolve disputes.  As Morgenthau notes, despite the difficulties that arise from 

decentralized international legislation, ña legal system might still be capable of holding the 

aspirations for power of its subjects in check if there existed judicial agencies which could speak 

with authority whenever a dissension occurred with regard to the existence or import of a legal 

rule.   Thus the ambiguities and generalities of the American Constitution have been made 

                                                           
9
 Politics Among Nations 

10
 Compare Tadic with Nicaragua and Genocide Case.   

11
 See, e.g., Helfer, Forum Shopping for Human Rights, 148 Penn. L. Rev. 285 (1999). 
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largely innocuous through the compulsory jurisdiction of the Supreme Court in matters of 

constitutional interpretation.ò 

One might sum up all of these points by agreeing with Hart that international law lacks a 

rule of recognition that specifies sources of law and provides criteria for the identification of its 

rules.  Without these features, international law consists primarily of substantive primary rules ï 

rights enumerated in treaties or developed through customary usage.  And these rules are often 

unclear or unsettled.  This does not necessarily mean that international law is not law, but it does 

mean, in Hartôs view, that international law is a primitive legal system. 

 

B. Constitutional Law  

 

Constitutional law in the United States and many other countries seems to bear a much 

closer resemblance to the idealized formal structure of a ñrealò legal system.  Constitutional 

norms are created in the first instance through a proto-legislative process like a constitutional 

convention (in the U.S., the 1789 Philadelphia Convention).  These norms are then codified as a 

single, easily verifiable document (the U.S. Constitution), and changed only occasionally, using 

specified procedures for amendment (those described in Article V).  Ambiguities in the meaning 

and application of the constitutional text are authoritatively resolved by a centralized and 

hierarchical judiciary (headed by the U.S. Supreme Court).   

 

But this neat, formal picture disguises much of the actual practice of constitutional law in 

the U.S. and elsewhere.  Start with the text.  Of course some constitutional systems (Britain, until 

recently Israel) do not start with a text at all, or they subsume a patchwork of texts into a broader 

set of unwritten conventions.  But even in the United States, with its paradigmatic emphasis on 

the authority of a written constitution, the constitutional text in fact plays a very limited role in 

specifying the meaning of constitutional norms.  The text of the 1789 Constitution has settled 

some of the basic structural features of the U.S. government in a broad-brush way: We have a 

bicameral Congress, a President, and a Supreme Court; states get equal representation in the 

Senate; Justices are nominated by the President and confirmed by the Senate; and the like.  The 

same is true of the 1791 Bill of Rights, which at least has focused constitutional attention on 

certain aspects of government behavior, like speech, religion, and criminal process. But the 

constitutional text has contributed little to resolving the vast areas of ambiguity and disagreement 

that have arisen within these broad outlines.  This is in large part because many of the most 

important constitutional norms are derived from abstract textual provisions like ñequal 

protectionò or ñdue processò that provide little resolving power at the level of actual practices 

and that have been interpreted in strikingly disparate ways over the course of constitutional 

history.  The same has been true of even seemingly more specific textual provisions like ñdeclare 

warò and ñcommerce.ò  Other textual provisions, like the limitation of the First Amendment to 

ñCongress,ò have been ignored or interpreted away.  And new fundamental constitutional rights, 

like abortion and sexual privacy, as well as new federal powers, like maintaining an Air Force, 

have been created without any specific textual mandate.   

 

As David Strauss summarizes, in the contemporary practice of constitutional law, ñthe 

text matters most for the least important questions,ò and often does not matter at all.
12

  What 

                                                           
12

 Strauss, Common Law Constitutional Interpretation. 
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matters much more is how ambiguous, inapposite, or nonexistent constitutional text will be 

ñinterpretedò to resolve constitutional issues.  The problem, of course, is that constitutional 

lawyers and judges perpetually disagree at the level of interpretation, both substantively and 

methodologically.  Methodologically, there is ongoing disagreement about whether 

constitutional norms should be derived from the text by looking to the historical understandings 

of the Founding generation, subsequent historical or traditional understandings or practices, 

moral philosophical analysis, functional inferences from our basic structure of government, or 

some (indeterminate) combination of these methods.  Even interpreters employing the same 

methodological approach routinely disagree among themselves about which direction history or 

moral philosophy, for example, points in any given case.   

 

Not surprisingly, then, the range of substantive disagreement on many constitutional 

issues is as wide as the political and moral spectrum.  Lawyers, judges, political officials, and 

citizens currently disagree about whether women have the right to an abortion or individuals 

have a right to bear arms; whether affirmative action is permitted; whether religious groups and 

practices must or can be afforded special treatment; whether the death penalty is constitutional; 

whether the President can fight an undeclared war; whether Congressôs commerce power is 

effectively unlimited or strictly limited to the kinds of regulation that were contemplated at the 

Founding; whether independent agencies and other incursions on the ñunitaryò executive are 

permitted; whether the modern administrative state is a wholesale constitutional violation; and 

innumerable other fundamental questions.  Historically, legal and political officials and citizens 

have been unable to resolve protracted constitutional disputes over foundational issues including 

slavery, federalism, the regulatory state, and the freedom of political dissent.  Agreement at the 

secondary-rule level on the authority of the constitutional text has done little to create consensus 

on the primary rules of obligation that qualify as binding constitutional law. 

 

The formal amendment process has played a similarly peripheral role as an authoritative 

rule of recognition for constitutional change.  Formal amendments have turned out to be neither 

necessary nor sufficient for creating constitutional change.
13

  Some amendments have done little 

more than memorialize changes in constitutional norms that would have been widely recognized 

even in the absence of any change to the constitutional text.  The abolition of slavery, for 

example, was accomplished by the the Civil War, not by the 13
th
 Amendment.  Others, like the 

15
th
 Amendment, have been disregarded, effectively read out of constitutional law, for long 

periods of time.  But the most transparent reason for doubting the significance of the formal 

amendment process is that so many of the most fundamental changes in the U.S. constitutional 

order, including the growth of federal power, the rise of the administrative state, the increasing 

dominance of the President in foreign affairs, the development of extensive protections for free 

speech and ñprivacy,ò and the emergence of the constitutional law of gender equality, have taken 

place without any amendment (and in the case of gender equality, despite the contemporaneous 

failure of a proposed amendment).  These changes have been accomplished simply by 

interpreting, supplementing, or ignoring fixed provisions of the constitutional text in novel ways.     

 

Alternatively, one could describe some or all of these changes as legally valid 

ñamendmentsò of the Constitution that have taken place outside of the formalities of the Article 

V processðbut only at the expense of any clear rule of recognition for legally valid 

                                                           
13

 Strauss, The Irrelevance of Constitutional Amendments. 
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constitutional change.  In Bruce Ackerman influential view, for example, constitutional norms 

may be created or revised by the American People through an elaborate process in which the 

American public is roused to transcend ordinary politics and engage in a higher-order form of 

deliberation about the public good.  Ackerman argues that this has happened a number of times 

throughout American historyðduring Reconstruction, the New Deal, and the Civil Rights Erað

and that interpreters of the constitution should accept that new political norms that emerged 

during these ñconstitutional momentsò as legally valid and binding.
14

  Understood as an attempt 

to derive a second-order rule of valid constitutional change from the practice of American 

constitutional law, Ackermanôs project may better succeed at illustrating the complexity and 

interpretive contestability of any such rule.  The byzantine process of deep political contestation 

and eventual public and official acquiesence into a victorious constitutional vision that 

Ackerman substitutes for the formalities of Article V is not going to provide anything like the 

kind of crisp procedural or institutional markers of valid legal change that Hart had in mind and 

that prevail in systems of ordinary domestic law.
15

   

  

Because the written Constitution and its formal amendments play such a limited role in 

the U.S. system of constitutional law, it has become conventional to distinguish the big-C 

Constitution, consisting of the formal text and amendments, from the small-c constitution, or the 

ñconstitution in practice,ò or, more simply, ñconstitutional law.ò  But if the big-C Constitution 

and its formal amendment procedures play only a partial role in determining the content of 

constitutional law, then what is the ultimate rule of recognition?  The answer to this question, in 

for the U.S. system of constitutional practice, is always going to be complex, uncertain, and 

contested.
16

  What counts as constitutional law at any given time will depend on some 

complicated combination of which parts of the text of the Constitution, which interpretive 

methods, and which first-order constitutional interpretations are recognized as authoritative by 

the relevant recognitional community.
17

  But then, at any given time, there are also multiple 

recognitional communities, with very different understandings of both the substantive rules and 

second-order criteria of constitutional law.
18

  Throughout American history, Presidential 

administrations, political parties, states, groups of judges, and social movements have developed 

and advocated for their own constitutional visions.  Consider, for example, Rooseveltôs New 

Deal vision of federal regulatory power; the current Bush administrationôs understanding of 

broad executive power to fight terrorism; abolitionistsô antislavery constitution and the 

NAACPôs campaign against segregation, or Southern statesô constitutional defenses of slavery 

and Jim Crow segregation.
19

  Constitutional pluralism is pervasive feature of American 

constitutional practice.
20

 

 

 All of this disorder and uncertainty, one might think, is beside the point in the U.S. and 

other systems of constitutional law that can rely on courts to resolve disagreement about 

                                                           
14

 Ackerman, We the People; Holmes Lectures. 
15

 Cite critics of Ackerman who focus on the vagueness and contestability of his rule of recognition. 
16

 On the complexity and uncertainty, see Kent Greenawalt, The Rule of Recognition and the Constitution; see also 

Schauer, Amending the Presuppositions of a Constitution.  On the contestation, see Adler, Popular Constitutionalism 

and the Rule of Recognition. 
17

 Greenawalt. 
18

 Adler. 
19

 Cites. 
20

 Cover; Post; Siegel. 
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constitutional meaning.  One might even think that the status of U.S. constitutional law as a 

genuine legal system depends on broad acceptance of the authority of the Supreme Court to 

ñsettleò what would otherwise be endless constitutional contestation.
21

  After all, the Court 

resolves large numbers of constitutional cases and controversies, generating an elaborate, 

legalistic body of doctrine that is taught in law schools and presented to the public as 

ñconstitutional law.ò  More than anything else, it is the Courtôs authoritative interpretations of 

the constitution that lend constitutional law its law-like appearance.  Certainly in the absence of 

the institution of judicial review, constitutional law in the U.S. and other countries would be 

viewed very differentlyðas more continuous with politics, morality, and custom; less certain 

and systematized; in short, more like international law. 

 

But recognizing the central role of the Court in disciplining constitutional law into a legal 

system should also lead us to appreciate the contingency and limitations of that role.  Most 

obviously, the U.S. Supreme Court resolves only a small subset of constitutional questions.   

Some additional number of constitutional questions are resolved by the lower federal and state 

courts through decentralized and often heterogenous constitutional decisionmaking on which the 

Supreme Court never imposes uniformity.  A far greater number of constitutional issues will 

never be heard by any court and are decided by nonjudicial political actors in Congress, the 

executive branch, and state governments.  Indeed, it may be right to observe that ñthe meaning of 

most of the Constitution is determined through ordinary politics.ò
22

  Constitutional interpretation 

in the politcial branches of the federal government and the states is sometimes formal and 

legalistic, as when lawyers in the Office of Legal Counsel offer opinions on the constitutionality 

of executive branch actions.  In other cases, as when Congress debates proposed legislation, 

judicial nominees, or impeachment, constitutional interpretation bleeds into ordinary politics.   

 

In any case, departmentalist constitutional interpretation by the political branches is, by 

definition, decentralized; it is not meant to be binding on political actors in other parts of 

government.  The result is often that different branches of government take different positions on 

constitutional issues, and these disputes must be settled, to the extent they are ever settled, 

through political contestation.  While political settlements of constitutional issues may be 

relatively stable and enduring,
23

 there are no clear rules for resolving constitutional 

disagreeements or for determining which apparent resolutions should or will be recognized as 

authoritative going forward.  There are not even clear rules for identifying which political 

settlements should be regarded as constitutional.  Because much extrajudicial constitutional 

constructions occurs in areas ñwhere the text is so broad or so underdetermined as to be 

incapable of faithful but exhaustive reduction to legal rules,ò debate necessarily proceeds 

ñwithout much attention to legal and constitutional values that lawyers and judges think 

important.ò
24

  Without constitutional text or judicial precedent to serve as guideposts, the 

boundaries of constitutional law blur.  Keith Whittingtonôs capacious understanding of 

ñconstitutional subject matterò is telling: It includes, he says, any issue related to ñorganic 

structures, the distribution of political powers, individual and collective rights, structures of 

political participation/citizenship, jurisdiction, the role of domestic government, and international 

                                                           
21

 Schauer & Alexander. 
22

 Whittington. 
23

 Whittington, Extrajudicial Constitutional Interpretation: Three Objections. 
24

 Keith Whittington, Constitutional Construction at 5; American Constitutionalism: From Theory to Politics at 45. 
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posture.ò
25

  As Whittington and others have shown, constitutional construction in the political 

branches is a significant improvement on interpretive ñanarchyò;
26

 but it is also a far cry from the 

centralized, authoritative specification of constitutional law that we might look to the Supreme 

Court to provide.   

 

Within its limited domain, the Supreme Court does, in fact, resolve a great deal of legal 

uncertainty.  It does so both by resolving particular disputes over constitutional meaning and by 

building a relatively stable doctrinal framework that creates some measure of predictability and 

consensus about the content of constitutional law.
27

  Yet it is easy to exaggerate the degree of 

constitutional settlement that judicial review provides.  One obvious limitation is that the Courtôs 

own interpretations of the constitution are themselves far from settled.  Insoluble disagreements 

within constitutional culture about the legitimate sources of constitutional normsðtext, history, 

tradition, moral philosophy, functional imperatives, etc.ðare replicated among the Justices.  

Notwithstanding the force of precedent and stare decisis, the content of judicially created 

constitutional law has changed dramatically and sometimes quite suddenly, as with the New Deal 

switch in time.
28

  Even relatively enduring doctrinal and jurisprudential frameworks in many 

areas strike constitutional lawyers as remarkably indeterminate and manipulable.  One does not 

have to believe that ñconstitutional rhetoric provides powerful support for virtually any outcome 

to any argument,ò to recogize that the range of doctrinally respectable argument in constitutional 

cases is unusually broad and the line between constitutional and political decisionmaking 

especially fine.
29

 

 

Further blurring the line between (settled) constitutional law and (unsettled) politics, is 

the Courtôs vulnerability and sensitivity to social and political disagreement.  The Courtôs ability 

to settle constitutional disagreements depends on the extent to which officials and citizens are 

willing to accept its decisions as authoritative.  Acceptance can be shallow or deep.  At one level, 

although there have been a number of exceptions throughout U.S. constitutional history, political 

officials and citizens generally have been willing to comply with judicial decisions in particular 

cases.
30

  At another level, however, judicial attempts to resolve contentious policy issues are 

often evaded or resisted, and sometimes effectively overruled.  Massive resistance to 

desegregation in the South, the New Deal threat to pack the Court leading to its switch-in-time, 

and ongoing efforts by opponents of abortion to reverse Roe v. Wade remind us that judicial 

decisions can provoke more controversy over constitutional meaning than they settle.
31

   

 

The extent to which judicial resolutions of contested constitutional issues have been 

received as authoritative by officials and citizens, and how aggressively and through what 

channels they have been challenged, has varied over American history.  As Larry Kramer has 

documented, the original and historically dominant understanding of American constitutionalism 

is premised on ñpopular constitutionalism,ò vesting ultimate authority over the meaning of the 

constitution in ñthe people themselves,ò and denying the courts any special interpretive 

                                                           
25

 Constitutional Construction at 9. 
26

 See Whittington, Extrajudicial Constitutional Interpretation at 787-88. 
27

 Fallon; Strauss. 
28

 How suddenly is a matter of historiographical debate.  See Cushman. 
29

 Seidman, Our Unsettled Constitution at 11.  The comparison is to private law.  See Part IV. 
30

 Note exceptions: Lincoln, Jackson, etc. 
31

 Klarman; others. 
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supremacy.
32

  Despite a movement in recent decades toward greater public and official 

acceptance of judicial supremacy, the dominant understanding probably remains that nonjudicial 

officials need not defer to courts in the face of serious constitutional disagreements; they can go 

their own way, appealing to the public for support.
33

  At the very least, it is fair to say that 

judicial supremacy has never gone uncontested in the U.S.; judicial authority has never been 

recognized as indisputably final. 

 

The fragility of judicial supremacy, and the nonexistence of judicial exclusivity, is well 

captured in Kramerôs description of the decentralized, departmentalist system of constitutional 

law that, he argues, has prevailed to an under-appreciated extent throughout American history 

and into the present: 

 

There are no easy rules of recognition to identify how a constitutional issue arises, 

much less how it gets resolved.  There are not even clear rules about how one 

knows if something is a constitutional issue.  Instead, such matters are left to the 

free play of interbranch and intergovernmental politics.  Actors in any institution 

can try to turn something into a constitutional question, and the only measure of 

their success or failure is how other political actors and the public respond.  Nor is 

the ability to initiate a debate limited to formal institutions of government.  Social 

movements, different parts of civil society, even individuals may equally launch a 

campaign based on a novel reading of the Constitution, with the test of validity 

being only whether they can persuade enough others to embrace or adopt their 

position.
34

 

 

Offered as a description of international law, this would hardly raise an eyebrow.  More jarring 

as a description contemporary U.S. constitutional law, it nonetheless captures important features 

of the system that are obscured by the legalistic caricature of authoritative text, regimented 

change, and judicial settlement.  Consider recent debates over the war on terrorism.  Whether the 

President has the constitutional authority, with or without congressional authorization, to wage 

preemptive war against Iran, indefinitely detain designated ñenemy combatants,ò engage in racial 

or ethnic profiling, monitor certain phone calls and emails of Americans, crack down on 

inflammatory religious and political speech, or enter an executive agreement committing the 

United States to the long-term defense of Iraq seems up for grabs.  At a slightly higher level of 

abstraction, there is little agreement over whether or when terrorism should be treated 

constitutionally like war or crime, whether executive power expands or civil liberties contract 

during times of war and crisis, or whether the constitution is effectively suspended during 

emergencies or all the more adamantly in effect.  It is also unclear who is in charge of deciding 

any of this or how to reconcile the competing claims of authority that have been made by the 

President, Congress, andðseemingly least importantðthe Court.  The Supreme Court has said 

little about the constitutional issues surrounding the war on terrorism, and what it has said has 

mostly been open to political renegotiation, evasion, and, one suspects, if push ever comes to 

shove, outright noncompliance.  
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In sum, U.S. constitutional law exhibits considerably less secondary-rule-induced 

certainty than its superficial form might suggest.  While our descriptive focus has been on the 

U.S, there are reasons to believe that many other systems of constitutional law will confront 

similar challenges in reducing legal uncertainty.  Constitutions are designed (and defined) to be 

enduring, and they are also designed to win broad acceptance among the public at the time of 

ratification.  For both these reasons, constitutions tend to be written in relatively broad strokes, 

and to have limiting resolving power at the level of specific issues.  To the extent that 

constitutions do resolve specific issues, moreover, they will increasingly do so in undesirable 

ways based on facts and values that have become outdated.  Because constitutions are also meant 

to be entrenched against routine updating through amendments, competing claims to clarify and 

revise in various ways will be channeled into debates over interpretation.  The result will be 

ongoing contestation over the meaning and application of constitutional law.  How much of this 

contestation can be authoritatively settled by judicial interpretation will depend on the strength of 

judicial exclusivity and supremacy in a constitutional system, and on these dimensions we should 

expect a fair amount of variation over country and time.  Still, there will always be significant 

obstacles, to fully consolidating judicial authority over constitutional meaning.  Beyond the usual 

difficulties of coordinating on a single, authoritative interpreter in the face of deep disagreement, 

constitutional courts must overcome a distinctive democratic deficit problem.  Public and official 

acceptance of an authoritative role for politically insulated judges in resolving politically 

contested constitutional issues will inevitably have its limits. 

 

II . External Enforcement and the Puzzle of Compliance 

 

One seemingly huge difference between international law and constitutional law is the 

position of the Executive.  Conventional wisdom says that international law lacks a centralized 

police force and constitutional law has one, and as a result compliance with international law is 

both less certain and more puzzling than compliance with constitutional law.  But matters are 

much more complicated.     

 

 

A. International Law  

 

Louis Henkin reflects conventional wisdom when he says that the ñgreatest deficiencyò 

of international law, when compared with domestic law, is its lack of a centralized authoritative 

enforcement mechanism.
35

  There is no executive power above or outside of states that can 

enforce international law against states.  The absence of such executive power means that 

international law has no sure way to sanction non-compliance.  International law does of course 

have sanctions for violations, but the main sanction is self-help.  Very rarely one sees limited 

forms of multilateral sanctions for international law violations, but only in special and extreme 

circumstances when the national interests of the sanctioning countries happen to coincide.  In 

general, however, ñthere is no police system whose pervasive presence might deter violation,ò
36 
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and the sanctions we do see ñare not systematic or centrally directed, and é accordingly they are 

precarious in their operation.ò
37

  

 

International lawôs absence of a centralized executive leads many to be skeptical of its 

ability to govern or even shape the behavior of states.  Morgenthau summed up this intuition 

well: 

  

There can be no more primitive and no weaker system of law enforcement than 

this; for it delivers the enforcement of the law to the vicissitudes of the 

distribution of power between the violator of the law and the victim of the 

violation.   It puts a premium upon the violation of the law as well as upon the 

enforcement of the law by the strong and, consequently, puts the rights of the 

weak in jeopardy.   A great power can violate the rights of a small nation without 

having to fear effective sanctions on the latter's part.  It can afford to proceed 

against the small nation with measures of enforcement under the pretext of a 

violation of rights, regardless of whether the alleged infraction of international 

law has actually occurred or whether it justifies the measures taken.
38

  

  
Morgenthau qualified this point by noting that much of international law is self-enforcing, but 

the sentiment expressed here influenced generations of realist scholars and other international 

law skeptics who doubt whether international law has a more than non-trivial effect on state 

behavior.     

 

The realist tradition tends to view international law as reflecting the distribution of 

national power and interest, and tends to see cooperation among states under the guide of 

international law as fragile and fleeting.  Realists view most international laws as a reflecting two 

strategic logics.  The first is coercion.  Coercion results when a powerful state or a coalition of 

states with convergent interests uses political or military or economic pressure to force other 

states to engage in actions they would not otherwise take, in order to serve the interests of the 

first group of states.  There are many examples of this in international law: anti-proliferation 

regimes that allow nuclear nations to maintain nuclear weapons but ban them to non-nuclear 

nations that seek them; the TRIPs agreement that significantly advantages first-world intellectual 

property rights holders; the customary international law rule prohibiting expropriation of alien 

property; and the U.N. Charter, which gives powerful nations a veto in the Security Council.  Not 

only does international law reflect the interests of powerful nations.  When it restricts powerful 

nations, they often violate it with impunity, such as when NATO bombed Kosovo in violation of 

the U.N. Charter.       

   

The second strategic logic that realists emphasize in explaining ï or explaining away ï  

international law is coincidence of interest.  Coincidence of interest is a behavioral regularity that 

results when every relevant nation has a private interest to engage in (or refrain from) a particular 

action which happens to be in the private interest of every other relevant nation, irrespective of 

the actions or interests of other nations.  The reason that the vast majority of nations of the world 
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do not commit genocide is not because international law prohibits genocide, but rather because 

these nations have no interest in preventing genocide or because they would privately lose much 

more than they would gain from committing genocide.  Many nations that ratify the Nuclear 

Non-Proliferation Treaty or the Mine Ban Treaty have neither an interest in nor the resources to 

develop these weapons.  Realists think that much of what seems like compliance with 

international law is in fact just coincidence of interest.  Or, relatedly, they believe that treaties 

reflect very shallow cooperation that does not require nations to depart much from what they 

would otherwise do.
39

          

 

A lot of international relations scholarship of the past thirty years has been devoted to 

showing why the realistôs understanding of international law is radically incomplete.  Much of 

international law seems to have consequential effects on state behavior.  International relations 

scholars known generally as instiutionalists have employed the tools of microeconomics and 

game theory to show how international law can foster self-enforcing cooperation among nations 

even though international law lacks a centralized enforcement mechanism.  A great deal of 

international relations takes the form of a prisonersô dilemma in which two or more states know 

that restraint in the pursuit of short-term or private interests will make them all better off in the 

medium or long term, but each worries that it will refrain in the short term and the others will 

cheat.  Nations can overcome this dilemma and achieve mutually beneficial outcomes if (among 

other things) they all know what counts as cooperation and if they can establish a framework for 

monitoring and sanctioning compliance.  This is the role played by international law.  

International law can also establish focal points for coordination when states face a coordination 

situation.  It can also create international institutions that promote cooperation or coordination by 

reducing transaction costs, promoting iteration, and providing information, monitoring, and 

issue-linkage.  With an array of rich case studies, empirical analyses, and ever-more-complex 

models, institutionalism shows how nations in anarchy with conflicting interests can nonetheless 

use international law to achieve mutually beneficial outcomes.  It shows, in short, why 

international law is important in defining and structuring politically self-enforcing relations 

among sovereign states even though it lacks centralized institutions.   
 

Realism and institutionalism both view international relations in instrumental terms.  

They both see compliance with international law ï whether it be coincidence of interest, 

coercion, cooperation, and coordination ï as a result of nations of different strengths pursuing 

their exogenously defined interests on the international stage.  There is another influential 

tradition in international relations theory that seeks to explain compliance and related issues in 

non-instrumental terms.  One strand of this tradition, constructivism, focuses on what the 

economic models leave out, namely, the identity of state actors and the origins of their interests.  

Constructivism seeks to explain international behaviors associated with international law not in 

terms of a ñlogic of consequencesò (which is how instrumental theories view matters) but rather 

in terms of a ñlogic of appropriatenessò that depends on who the actors are and what they view as 

correct social behavior.  Constructivism seeks to endogenize state interests by showing that 

international law and related norms constitute the identity of actors on the international stage 

(e.g. nations and rulers) and help shape their interests.  In this way, national behaviors can be 

influenced by international law in ways that do not reduce to an instrumental calculus.   
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The analogue to constructivist theories in international law scholarship is a group of 

theories that seek to explain international law compliance in non-instrumental terms.  

Doctrinally, this view is reflected in the international law rules of opinio juris (the ñsense of 

obligationò that makes CIL binding) and pacta sunt servanda (the super-norm that treaties must 

be obeyed).  In scholarship, it is reflected in a variety of theories that hold that nations comply 

with international law because it is the right or moral or legitimate thing to do.  So, for example, 

Franck argues that international law, especially international law that emerged from a legitimate 

process, ñexerts a pull toward compliance,ò
40

 Koh says compliance is a function of international 

law becoming part of a stateôs ñinternal value set,ò
41

 and Henkin explains international law 

compliance in part on the basis of morality and ñthe habit and inertia of continued compliance.ò
42

  

 

B. Constitutional Law  

 

The leading question in constitutional theory for several generations (discussed in the 

next section) has been how to justify constitutional constraints on the authority of democratic 

majorities given our commitments to popular sovereignty and self-government.  Yet 

constitutional theorists might just as well worry along with international lawyers about how it is 

possible for such constitutional constraints to be created and enforced in the first place.  After all, 

the absence of super-governmental enforcement authority is just as true of constitutional law as it 

is of international law.  As theorists of international law have occasionally noticed, the puzzle of 

how a legal regime can coerce the compliance of states and their armies in a world where there is 

no entity more powerful than states and their armies to enforce it is common to international and 

domestic public law: 

 

The fundamental difficulty of subjecting states to the rule of law is the fact that 

states possess power.  The legal control of power is always difficult, and it is not 

only for international law that it constitutes a problem.  The domestic law of every 

state has the same problem, though usually (but not, as the persistence of civil 

wars proves, invariably) in a form less acute.  In any decently governed state 

domestic law can normally deal effectively with the behavior of individuals, but 

that is because the individual is weak and society is relatively strong; but when 

men join together in associations or factions for the achievement of some purpose 

which the members have in common the problem of the law becomes more 

difficult.
43

 

 

Or, as Stephen Homes puts the general point more succinctly, ñWhy do people with power 

accept limits to their power? ... Why do people with guns obey people without guns?ò
44

   

 Constitutional lawyers and theorists have for the most part ignored these questions.  Even 

more so than international lawyers, they seem to assume that simply writing down a rule of 

constitutional lawðin the text of the U.S. Constitution or an opinion by the Office of Legal 
                                                           
40

 Franck 1990 at 24-25 
41

 Koh 1997 at 2603 
42

 Henkin 58-63 
43

 J. L. Brierly, The Law of Nations. 
44

 Holmes, Lineages and the Rule of Law; cited in Whytock.  Compare Machiavelli: ñThere cannot be good laws 

where there are not good arms.ò 



Early Draft ï Please Do Not Copy or Quote Without Permission 

 15 

Counsel or the U.S. Supreme Courtðwill automatically constrain government behavior.  Seldom 

do they pause to ask why Congress, the President, or the political majorities who elect them 

would have any incentive to comply with these rules.  This  is especially true of judicially 

enforced constitutional law.  It is a fundamental mistakeðalbeit a common one among both 

international and constitutional lawyersðto think of courts as external enforcement agents 

capable of coercing governments to comply with law.
45

  This is not just because, as discussed in 

the last section, broad swathes of constitutional law are created and implemented outside of the 

courts.  More fundamentally, courts are not powerful agents external to government but internal 

subdivisions of government lacking the powers of purse and sword that might be used to coerce 

the compliance of other government actors.  Even in a hypothetical regime of outright judicial 

exclusivity and supremacy, there would be no external, coercive force capable of enforcing 

constitutional law against recalcitrant government officials and their constituents.
46 

 

 The difficulty of enforcing public law was more evident to the original designers of the 

U.S. constitution than it is to present-day constitutional lawyers and theorists.  Madison 

emphasized that, in the absence of any super-government to police and prevent transgressions, 

constitutional law could create nothing more than ñparchment barriersò against government 

transgressions.
47

  At the same time, Madison saw the possibility of converting parchment 

limitations into meaningful constraints on government behavior.  If constitutional law could not 

be enforced by an external power greater than the federal government, Madison hoped that by 

aligning the political interests of officials and constituents with constitutional rights and rules, 

the constitution could make itself politically self-enforcing.  Enforcement on this model would be 

decentralized and internal to the political system, not externally imposed. 

 

Thus, Madisonian famously theorized that the constitutional separation of powers 

between the legislative and executive branches could be made self-enforcing by leveraging the 

ñpersonal motivesò of ñthose who administer each departmentò to preserve and expand their own 

power: ñAmbition must be made to counteract ambition.ò
48

  Likewise, Madison argued that state 

governments would be motivated and empowered through various channels of political influence 

to protect their turf against federal encroachment, preserving the federal power-sharing 

arrangement built into the constitutional design.
49

  Equally instructive is  Madisonôs skeptical 

view of constitutional rights.  Conceived as protections of individuals or minorities against 

dominant political majorities, enforceable rights struck Madison as something close to a logical 

impossibility.  Justifying to Thomas Jefferson his opposition to including a Bill of Rights in the 

Constitution, Madison noted that ñexperience proves the inefficacy of a bill of rights on those 

occasions when its controul is most needed.  Repeated violations of these parchment barriers 
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have been committed by overbearing majorities in every State.ò  The problem, Madison 

explained, was that ñ[i]n our Governments the real power lies in the majority of the 

Community.ò  Absent any stronger force capable of standing up to the power of majorities, we 

should expect that rights ñhowever strongly marked on paper will never be regarded when 

opposed to the decided sense of the public ... .ò
50

  Madison thus believed that the best, and only, 

hope for protecting rights would be structural features of the political system, like the extended 

republic and large federal election districts, which would make it more difficult for potentially 

tyrannical majority factions to capture the federal government.   

 

Not all of the structural and political mechanisms Madison envisioned have worked in the 

ways he anticipated or hoped.
51

  Nonetheless, his basic insight that constitutional law must be 

somehow politically self-enforcing if it is to constrain government remains centrally important to 

understanding how constitutional law worksðand that how constitutional law works will be 

deeply similar to how international law works.  Indeed, to the extent that constitutional theorists 

have thought about how constitutional law works to constrain government, they have unwittingly 

followed in the footsteps of theorists of international law and international relations. 

 

Thus, one important explanation for compliance with constitutional law tracks the 

skepticism of international realists, who argue that much of what passes for international law is 

actually nothing more than states acting in their immediate self-interest, which international law 

happens to track.  In this view, not only is much apparent compliance with international law not 

caused by law, but causation more likely runs in the opposite direction, as powerful states 

influence the content of international law to keep it in line with their interests.  Similarly, 

political scientists and constitutional historians have long observed that judicial interpretations of 

constitutional law generally track the preferences of politically powerful domestic constituencies, 

particularly national-level majorities.  The old aphorism that the Supreme Court follows the 

election returns has been confirmed by historical studies showing that Court very rarely attempts 

to impose limits on national majorities.  Throughout constitutional history, the Court has mostly 

stayed out of the way of dominant political coalitions, especially when it comes to high stakes 

issues like economic regulation and foreign affairs.
52

  To the extent constitutional law is 

operative in these areas, its meaning is left up to the political branches and the majorities they 

representðwho, it is widely assumed, seldom see contradictions between the constitution and 

their political preferences.  Most of the Courtôs major interventions have been to impose an 

emerging or consolidated national consensus on local outliers, striking down archaic or 

idiosyncratic laws that lack the political support of national majorities.
53

  And on the few 

occasions when the Court has attempted to stand up to national majoritiesðmost strikingly, 

during the New Dealðit has been ignored or bullied into submission.
54

  The notion that the 

Court or constitutional law imposes serious countermajoritarian constraints on national politics is 

largely a figment of constitutional lawyersô imagination. 
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The approximate congruence of constitutional law and the interests of powerful political 

constituencies should hardly be surprising.  Constitutional law is the product of the same 

political forces that it purports to regulate.  This is obviously true when political actors outside 

the Court interpret the constitutional rules that govern their own conduct.  But it is equally, if 

indirectly, true of the Court.  Supreme Court Justices and other federal judges tend to share the 

political views of the Presidents who appoint them, and these views shape the content of their 

constitutional interpretations in much the same way as the political views of Presidents shape 

their constitutional interpretations outside of the courts.  And to the limited extent that the views 

of the median Justice deviate from the views of the median member of Congress or voter, the 

Court as an institution lacks the power to push constitutional law very far from the center of 

political gravity.  Judicial decisions that lack the backing of national majorities will not be 

enforced.  This is why, for example, Brown v. Board of Education made little difference for the 

first decade after it was decided, and why President Lincoln ignored Chief Justice Taneyôs 

challenge to his suspension of habeas at the outset of the Civil War.  Justices with political and 

ideological preferences outside the mainstream will have little incentive to advertise the fragility 

of the Courtôs authority by issuing opinions that will be ignored or overridden by the political 

branches. 

 

If much observed compliance with constitutional law can be explained by the fact that 

constitutional rights and rules are often pushing against an open door, not all can.  There are 

numerous cases in which powerful political coalitions seem to comply with constitutional law 

that cuts against their immediate self-interest.  Populous states tolerate equal representation of 

small states in the Senate, and popular Presidents leave office at the end of their second terms.  

Likewise, national majorities grudgingly accept the occasional countermajoritarian judicial 

decision prohibiting school prayer or requiring procedural protections for criminal defendants.
55

  

The existence of ñdiffuse supportò for the Court, floating somewhat free of public opinion about 

particular judicial decisions, confirms that compliance with constitutional law is not always 

explained by correspondence with political interests.
56

  Here again, the most plausible 

explanations for constitutional compliance against interest by powerful political actors track 

those that have been developed in the international context to explain the compliance of powerful 

states with inconvenient legal constraints.  

 

One set of explanations is rationalistic.  These explanations rely on the simple game-

theoretical insight that powerful political actors may be willing to sacrifice short-term interests in 

order to enjoy the broader or longer-term benefits of cooperating through or coordinating around 

constitutional rules.  Once a constitutional bargain has been worked out, for example, competing 

political coalitions interacting over an open-ended time period may sustain a cooperative 

equilibrium of respecting constitutional terms on the model of an iterated prisonerôs dilemma if 

the long-term benefits of cooperation exceed the short-term gains of defection.
57

  Alternatively, 

we might think of constitutional law as a coordination game, in which the mutual advantage of 
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agreeing upon constitutional rules and institutional arrangementsðand avoiding the costs of 

conflict over themðoutweighs any inequality in the distribution of benefits and burdens flowing 

from those rules and arrangements.  On the coordination model, compliance with constitutional 

law follows from the self-interested calculation of most political actors that even less-than-ideal 

constitutional rules and arrangements are often better than none at all.  Once a mutually 

beneficial constitutional framework is up and running, the costs of dissolution or renegotiation 

usually exceed the uncertain benefits.  (Not always: In 1860, the stakes of slavery were high 

enough for Southerners that they were willing to fight a war of secession and sacrifice the 

constitutional union.)
58

    

 

Cooperation or coordination on these models can occur at a number of different levels.  

Particular constitutional rules may be rendered self-enforcing by rule-specific repeat-play 

equilibria.  Democrats in control of the national government may refrain from suppressing 

Republican political speech on the tacit understanding that Republicans will similarly respect 

free speech when they are in control; states may refrain from protectionism (or submit to 

congressional or judicial policing of trade regulation) in order to avoid the noncooperative 

equilibrium of trade warfare; prevailing majorities may protect property rights in the hope of 

economic prosperity if subsequent majorities reciprocate.
59

  Issue-specific constitutional 

conventions can also be created on the coordination model.  Many separation of powers issues, 

like the Presidentôs power to wage war without a congressional declaration, have been settled by 

converting historical practice into constitutional convention.  The way things have been done in 

the past creates a focal settlement that is not worth the political costs of controversy to unsettle.
60

   

 

Beyond isolated rules and conventions, the entire Constitution, or big chunks of it, may 

become focal.  David Strauss suggests that the authority of the text of the U.S. Constitution rests 

largely on its suitability as a focal point for coordination, both because of the documentôs 

historical and sociological salience and because of its ingenious combination of specificity on 

low-stakes issues (where agreement is more important than any particular outcome) and 

generality on high-stakes issues (where the value of agreement may not be sufficient to settle 

outcomes).
61

  Judicial review can also facilitate cooperation or coordination by identifying 

defections and triggering retaliation in repeat-play games or by generating salient constitutional 

interpretations that become focal points for coordination.
62

  On these models, the Court plays an 

important role in enforcing constitutional law not because it can exercise coercive power over 

political actors but because judicial interpretations of  constitutional law assist these actors in 

furthering their own interests by cooperating or coordinating around an agreed-upon set of 

norms.  

 

Courts may serve the interests of powerful political actors in other ways, as well, and 

some measure of judicial independence and compliance with judicially-imposed constitutional 

rules may be the political ñrewardò for these services.  Governing parties or coalitions may cede 

power to, and foster political support for, an independent judiciary in order to entrench policy 
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against subsequent control of government by political rivals,
63

 or to hedge the risk of all-or-

nothing reversals of political fortune.
64

  A relatively autonomous judiciary may also assist 

dominant political coalitions in implementing their policy agendas and maintaining popular 

support by deciding contentious issues that political leaders would prefer to avoid and by 

pushing ahead on policy fronts that have been blocked in the political branches.
65

  If maintaining 

an independent judiciary is useful to powerful political actors for any or all of these reasons, they 

may be willing to tolerate and even support constitutional decisions that cut against their 

immediate interests. 

 

All of these rationalist explanations share the intuitively plausible insight that playing 

politics by constitutional rules can work to the self-interest of powerful political actorsðmuch as 

compliance with international law can further the self-interest of states.  From this perspective, 

public law regimes are capable of constraining powerful political actors because (and only to the 

extent that) they are to an even greater degree enabling for these actors.
66

   

 

But public law can conceivably do more than enable political actors in pursuit of their 

fixed, exogenous interests.  As international lawyers and international relations theorists have 

emphasized, legal norms can shape the interests that these actors pursue, get internalized into 

their ñvalue sets,ò and even deeply constitute their identities.  While constitutional lawyers and 

theorists have paid less attention than their international counterparts to the sociological or social 

psychological processes through which legal norms can affect government behavior, they seem 

to share the intuition that the constitutional law exerts a ñcompliance pullò over political officials 

and citizens beyond their rational self-interest. 

 

This intuition, too, dates back to Madison, who, while doubting the capacity of 

parchment constitutional barriers to stand in the way of political interests, recognized the 

possibilityðemphasized by many Anti-Federalistsðthat articulating principles of political 

morality in the Constitution might inculcate these values in the citizenry.  ñThe political truths 

declared in that solemn manner acquire by degrees the character of fundamental maxims of free 

Government, and as they become incorporated with the national sentiment, counteract the 

impulses of interest and passion.ò
67

  Subsequent scholars have embraced this ñeducationalò 

understanding of the Constitution, and especially of judicially-created constitutional law, 

presenting the Supreme Court as ñan educational body, and the Justices [as] teachers in a vital 

national seminar.ò
68

  Thus, many scholars have argued that the Courtôs decision in Brown v. 

Board of Education helped teach the country that racial segregation is wrong.
69

  If so, then an 

initially controversial (thought not nationally countermajoritarian) decision like Brown might 

have become self-enforcing and self-entrenching not by tracking exogenous political preferences 

but by shaping these preferences to correspond to the constitution.  Clearly political preferences 
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do not always adapt themselves to constitutional law in this way; Brown itself is a dubious 

example of Court-directed preference change.  But we should nonetheless recognize the 

possibility that, like international law, constitutional law may to some extent shape, not just 

constrain, what government officials and their constituents want to accomplish.
70 

 

More diffuse in U.S. constitutional theory is the notion that the perceived ñlegitimacyò of 

constitutional law or the Supreme Court might play a causal role in fostering compliance.
71

  

Sometimes the claim takes a Weberian cast: it is the legal legitimacy, or legality, of the 

constitution or of judicial decisions interpreting the constitution that attracts the support of 

officials and citizens.  The Court itself has expressed this view in a number of cases, arguing that 

public support for the institution of judicial review rests on the publicôs belief that the Justices  

are following the law rather than their own moral or political preferences.
72

  A related but 

distinct claim, long intuited by judges and legal scholars and with some support in the social 

psychology literature, is that the perceived procedural fairness of judicial decisionmaking plays 

an important role in establishing legitimacy and motivating compliance.  Judicial decisions that 

appear to be ñneutral,ò ñprincipled,ò ñimpartialò may win the approval, or at least acquiescence, 

of the public, regardless of agreement or disagreement with the outcomes on the merits.
73

  From 

a more anthropological perspective, legal scholars have also suggested that the symbolic 

trappings of Constitutional and judicial authorityðranging from deification of the Founding 

Fathers to the temple-like architecture and oracular mystery of the Supreme Courtðcontribute to 

legitimacy-based compliance.
74

  Notice that these determinants of the legitimacy of 

constitutional law roughly correspond to the criteria of ñright processò enumerated by Thomas 

Franck in his account of legitimacy-induced compliance with international law.
75 

 

At a very basic level, constitutional lawyers have always recognized the constructionist 

insight that the legal construction, or constitution, of political actors like states precedes 
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questions about legal compliance.  Indeed, one of the traditional understandings of what 

constitutions do is that they constitute a stateôs political identity, establishing the basic set of 

political institutions and norms necessary for a people to become a state.  It would of course be 

nonsensical to talk about legal compliance in terms of what the President would do ñin the 

absence of constitutional law,ò since the President wouldnôt exist absent constitutional law.  In 

constitutional law as in international law, it is important to recognize that rationalist explanations 

that assume the existence of political institutions, identities, and preferences leave much to be 

explained.  In any case, it is not our project to reconcile rationalist and constructivist approaches 

to explaining compliance with public law, international or constitutional.
76

  We merely wish to 

emphasize that both the hard questions about how public law regimes can constrain government 

behavior and the kinds of answers that seem most promising are the same. 

 

III.   Sovereignty, Consent, Law 

 

For Hobbes, the notion of legal constraints on sovereign authority was an absurdity:  

 

The Soveraign of a Common-wealth ... is not subject to the Civill Lawes.  For having 

power to make, and repeale Laws, he may, when he pleaseth, free himself from that 

subjection, by repealing those Lawes that trouble him, and making of new; and 

consequently he was free before.  For he is free, that can be free when he will: Nor is it 

possible for any person to be bound to himself; because he that can bind, can release; and 

therefore he that is bound to himselfe onely, is not bound. 

 

This basic tension about how an all-powerful sovereign can be subjected to law has been a 

recurrent theme in both constitutional law theory and international law theory.  Indeed, the 

puzzle of reconciling sovereignty with legal constraints can be seen as the normative version of 

the descriptive puzzle from the previous Part of how public law gets enforced.  This Part 

examines this puzzle and shows how both constitutional law and international law have made 

efforts to resolve it. 

 

 

A. International Law and the Fiction of Consent 

 

In international law ñsovereigntyò signifies the idea that a state (nation) exercises 

effective and supreme control within a territory and is formally independent of any external or 

superior authority structure, including other states and international organizations.
77

  Sovereignty 

defines the states that make up the system that international law purports to regulate.  And it 
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underlies fundamental international law concepts like territorial jurisdiction, recognition, and 

diplomatic immunity. 

 

But sovereignty has also been a major source of doubt about whether international law 

imposes genuine legal obligations on states.  ñOne of the most persistent sources of perplexity 

about the obligatory character of international law,ò wrote Hart in the Concept of Law, ñhas been 

the difficulty felt in accepting or explaining the fact that a state which is sovereign may also be 

óboundô by, or have an obligation under, international law.ò
78

  The idea that states are the 

supreme law-creating and law-enforcing entities in a territory seems incompatible with the idea 

that states are subject to the legal constraints of international law.
79

  If states are sovereign, they 

cannot be subject to the legal obligations that international law purports to impose.  And to the 

extent that they can be subject to genuine legal constraints under international law, then they are 

not sovereign.  

 

The main solution to this puzzle has been to hold tight to the concept of sovereignty and 

to insist that any obligation imposed by international law results from statesô consent to be bound 

by international law.  John Marshall explained the relationship between sovereignty and consent 

in The Schooner Exchange:  

 

The jurisdiction of the nation within its own territory is necessarily exclusive and 

absolute. It is susceptible of no limitation not imposed by itself.  Any restriction upon it, 

deriving validity from an external source, would imply a diminution of its sovereignty to 

the extent of the restriction, and an investment of that sovereignty to the same extent in 

that power which could impose such restriction.  All exceptions, therefore, to the full and 

complete power of a nation within its own territories, must be traced up to the consent of 

the nation itself.  They can flow from no other legitimate source.
80

  

 

Marshallôs dictum is not a nineteenth century relic.  Although modern theorists debate the 

point, and while there are many modern proponents of non-positivistic conceptions of 

international law, consent remains dominant understanding of the legal basis of international law 

in governments, courts, and the academy.  ñState consent is the foundation of international law,ò 

Henkin argued in his 1995 lectures on international law.  ñThe principle that law is binding on a 

State only by its consent remains an axiom of the political system, an implication of State 

autonomy.ò
81

  The consensual basis of international law is reflected in the doctrinal explanation 

for treaties and customary international law (ñCILò).  Treaties are written (and thus consensual) 

agreements between states.  CIL is the general and systematic practice of states that they follow 

from a sense of legal obligation.
82

  CIL is consistent with state sovereignty because states 
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consent to CIL norms through their practices.
83

  A corollary of this consent requirement is that if 

a state opts out of a developing norm of CIL it is not bound by it.
84

 

 

The problem with the consent theory is that it is obviously wrong.  It does not reflect the 

way international law actually operates.  And it cannot explain why international law would be 

legally binding.  And so international law has had to use fictions about consent, and related 

fudges, to square the concept of sovereignty with the idea of international law obligations.   

 

The most basic problem with consent is that it cannot by itself generate legal obligation.
85

  

When nations consent to a treaty or to CIL, it is not consent that makes their agreement 

obligatory.  Consent may well be the method for creating international law (though we will 

question that assumption in a moment).  But it cannot make what it creates legally binding.  If 

consent works to create a binding legal rule between nations, it is only in virtue of some 

background rule of international law that makes consensual agreements binding.  The main 

candidate for such a rule is pacta sunt servanda ï the idea that agreements must be respected.  

Pacta Sunt Servanda is indeed a rule of international law reflected in both treaties and CIL.  But 

nations did not by their consent make pacta sunt servanda a binding legal rule.  For one would 

have to ask the question, why would the agreement to pacta sunt servanda be binding?  

Asserting that states have consented to pacta sunt servanda in treaties and CIL simply pushes 

back the inquiry a step to why that consent is binding.  Consent can never work its way out of 

this regress to create legally binding international laws.
86

  The legal nature of international law, if 

its exists, must come from somewhere or something else.     

 

A similar point applies to what Morgenthau calls ñnecessaryò international law and what 

Henkin calls the ñgivensò or the ñaxiomatic óconstitutionalôò concepts in international law.
87

  

These are the elements of international law that are the ñlogical precondition for the existence of 

a multiple-state system.ò
88

  They include the international legal concepts of statehood, territorial 

integrity and impermeability, nationality, recognition, the establishment of diplomatic relations, 

and other characteristics associated with national sovereignty.  These international legal rules are 

constitutive of national sovereignty.   They define what it means to be a sovereign state.  They 

are not created by of sovereign consent, and are not in fact based on state consent.
89

    

 

The position of new states ï the U.S.S.R. in 1922, post-Soviet states in 1989, the states of 

the former Yugoslavia, or the new states that emerged from colonialism in the 1950s and 1960s ï 

is also a problem for consent theory.  Not only do these new states find themselves subject to 

ñnecessaryò or ñaxiomaticò international laws that define their statehood.  They also often 

confront disadvantageous international rules, especially in the form of CIL.  A famous example 
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