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DEMOCRACY AND INTERNATIONAL HUMAN RIGHTS LAW

John O. McGinnisand llya Somii+

INTRODUCTION

International human rights law has greatly expanded since World WadVbcates
argue thatit shouldsupplement and even overridemestic lawin a wide rang of settingsSuch
displacementvould be desirable if international human rights law were likely to provide legal
norms that are on average superior to those produced by domestic lawmaking processes.
Unfortunately, the opposite is likely to be the casemvimternational human rights law norms are
usedas authorityto displace domestic lathat would otherwise govetiberal democratic states.

As we have discussed in an earlier artiai@gst international law is made through highly
undemaocratic procedwseThese prossedack theadvantages afemocratic processes, and have
few if any offsetting virtues. Thus, on average, the qualityludt we calfi r aimtednational law
rulesthat have not beematified by domestic democratic procesiekkely to belower than that
of domestic legal rules estished by liberal democraciésBy contrast, mternational law that
has beewalidatedby the domestic lawmaking process of a democrather through ordinary
legislation or treaty ratification should oraveragéeas good asther lavs enacted by the same
domestic processés.

In thisArticle, we extend our analysis of democracy eawlinternational law to the

special case ahternational human rights law, including international humanitarian lawhat

* Stanford Clinton, Sr. Professor ofwaNorthwestern Universitchoolof Law. The authors
are grateful for the research assistance of Susan CourtiRigirtguez and Anthony Messuri and for
comments provided by Robert Delahunty, Mark Movsesian, David Scheffer and participants in the Hebrew
University Symposium on international human rights law and the Fordham symposium on international
law.
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! John O. McGinnis & llya SomirShould International Law Be Part of Our Las9 STAN. L.
REv. 1175 (2007).

For our earlier discussion of the difference
at 117677.

*1d.

bet



area advocates of human rights argue that international law bps@alrole to playbecause
such rightsare too fundamental to left to the vagaries of domestic demodhcgdemonstrate
however that there is good reason for skepticism aboutiésirability of using international
human rights lavto changethe domestichuman rights lavef democratic nations.

Our demonstration rests on both theory and example. As a matter of theory we show how
domestic democratigrocesss are likely to generateiman rights norms superior to those
embodied irinternational law. International lais often enacted throughgmfluence of
nondemaocratic governments and unaccountable, unrepresentative elites from democratic states
Even the assent of democratic natido international human rights norms is ofieheap tallg
because #it assent does reflect a willingness to have these norms directly enfveealso
show thatmany specifidnternationahuman rightsiormsare at bestlebatableand at worse
potentally harmful. One of thekey structuraproblems is that the institutiom#erpretingsuch
norms arenot democratic, butiureaucratic andligarchic and thusftenhostile to basic
economic and personal liberties.

Neverthelessour conclusions about etnational human rights lamrenot wholly
negative. Our emphasis on demogrdeads to qualified enthusiasambout the role human rights
law can play in restrictinthe abuseof governmenpowerby nonrdemocraticegimes Moreover,
ourembracef democréc processeas an effectivgenerator of human righteturally leads to
awillingness to consider domestic enforcemaininternationahuman rightshatdirectly
strengthert i t i zens & ¢ ontpolcy. We thus seekgooreoeent mteraatitha
human rights law frongeneratingontroversial substantive rights to protecting norms that will
facilitate the leverage of citizens @¢ontrolling their own governmesit In short, because there is
no global democratic process, international law lac&ssthucture to generate substantive rights
more effectively than democracy. Thus international human rightmight better focusn

creating rights that facilitate rather than supplant domestic democratic processes.



Such reorientation is particularhefiénsible in cases where international human rights
law seeks to displace the domestic law of democratic states, which are likely to generate better
law through their democratic processes than that enacted through internatich&ldaam.
example ofnternationalhuman rightdaw thatmayfacilitates such leveragewve advocate rights
that enpowercitizenst o fiv ot e wthodghfreehmigration f e et 0

Part lof the Articledescribeghe wide range of arguments tlaalvocates of international
human rghtslaw advance to justify the use of these norms to override the domestic law of
democraciesPart llresponds to the claim that human rights law is 8egeloped through
international lawmaking procesdegexplairing the advantages of democratic meses in
formulating human rights law relative to nondemocratic alternatives.

In Part I, we showinternational human rights lalas a demoearcydeficit. Thisdeficit
existswhether this law is embedded in multilateral human rigletgiesin customay
international law o r teirnd fisnotfe rnormdcreated lay internatiomal organizations
Much of international human rights law is made either by relatively unaccountable international
elites or through processes in which the governments oésgipe dictatorshipsield substantial
influence Allowing such international law toverridedomestic law irdemocratic states is more
likely to cause harm than gobécause thkegislative processes that generate internatiomal
are generallynferior to thoseof well-functioning democrges. In addition,converging the law
of various nations to a single international standardd close off valuable diversity and
experimentation

Part V providesconcreteexamples of the results of themocracy diicit. Weconsider
specificnorms of international human rights law generated by international instiatiahshow
that they are deeply controverséd potentially highly flawedrhese rights artargely

generated by internationlalireaucrats, some froauthoritarian nationdNot surprisinglysome

* As we discuss in Part VI, there may be stronger justification for allowing it to displace the
substantive lavef authoritarian states.



of these normareinimical to personal and econonlibertiesthat can themselves be categorized
as important human rights.

The subset of international rights law that is humanitariaridalso defectivén some
aspects of its generationThe InternationalCommittee othe Red Crosss a privateorganization
made up of citizens from a single country that is focused on expathdireachof humanitarian
law through its interpretations of the Gené@nvention and customary international laBut
this expansion is potentially Hie expense of permitting nations, like the United States, from
prosecuting the war against tedoa proseaition that itself may protect human libertyis a
striking confirmaton of the lack of attention to the democracy deficit in international human
rights law that the parochial nature of the ICRC is hardly mentioned, let alone edaluate
previousdiscussions ofvhether domestic institutions in the United States and elsevgheuld
defer to its legal judgments.

In PartV, we sketch a new theory mdpresentatiomeinforcinginternationahuman
rights lawthat is not as open to the demayraeficitobjections to enventional approache®ur
argument is conceptually similr t o John Hart EIlyds cl-assic just.i
reinforcing elements of judicial revienlust as Ely argued that domestic judicial review might
avoid thedangers otountermajoritarianism if it helped to facilitate democratic representation,
we contend that the democracy deficit of international human rights law might be obviated in
cases where the international legal rules in question actually promote democracy by increasing
the ability of the people to exercise control over the governnwicigs under whichthey live
Ultimately, democracy is itself an institution dependent on legal norms. Precisely because human
rights are best developed through democratic systems, international norms that facilitate
democracy have a claim to be enfordednestically.

It might be thoughthatrepresentatiomeinforcements not a very useful category for

applicationto democraciesWell establishedlemocracies almost by definition provide rights that

® JOHN HART ELY, DEMOCRACY AND DISTRUST(1980).



reinforce democracy in their own naticausd (to a Isser extent) abroaBor instance,rke speech
rights not only helirculate ideas within democratic nations but have historically provided a
platform forrefugees from dictatshipsto influencethe nationsfrom which they have fled.
But democratic nabins could do more fpromoterepresentatiomeinforcing rights. Most
importantlyex i t and entry rights enable citizens to fAv
governmenpolicies Unlike many other forms of international human rights law, migratgits
strengthen democratic accountability by giving citizens an alternative means of influencing
government policy, one which has some advantages over traditional ballot box voting. Migration
rights are also unlikely to prevent diversity and experintertan government policy, in the way
that the imposition of othesubstantiventernational human rights norms might.
Migration rights are not the only possible form of representatorforcing international
human rights law. There may well be otegamples. Nonetheless, we put forward several
reasons why migration rights are strengandidate for enforcement through international human
rights lawthanmostothers that might be suggested.
Part M briefly explores some of the broadeplicationsof our thesisWe suggesthat
international human rights law should be more aggressively used to override the domestic law of
dictatorships rather than liberal democracidihough the political processes that generate
international human rights law dikely to produce less desirable outcomes than the domestic
lawmaking processes of democracies, they may well be superior to those of dictatorships. In
extreme cases, such as that of totalitarian states, almost any alternative legal regime is likely to be
superior to that est abl iFmndlgweemmphasizéhtteatoart at e6s d o me
skepticism about Arawodo international human right

rights norms that have been duly ratified by domestic lawmaking pescesdemocratic states

I. The Challenge of International Human Rights Law.



International human rights law has greatly expanded in its scope since World War |l.
Unfortunately, the process for its generation has not fundamentally improved, remaining
substantially undemocratic. Despite these defects, advocates increasingly urge that nations rely
on the authority of international human rights law to create domestic rules of decision. We
believe that such reliance is a mistake, because the procgssévating international human
rights is currently inferior to the domestic process in well functioning democracies. We
recognize that many principles that happen to be part of international human rights laws may well
be beneficial, but their presenceiiernational human rights law itself, given its deficient
production process, does not provide sufficient evidence of their beneficence. Accordingly,
international human rights laws should not be used as an authority in well functioning
democracies thatre capable of choosing sound principles through their own superior domestic
processes.

In this section, we first briefly describe the growing scope of international human rights
law. We then describe the many ways in which advocates of internationaih liights argue that
this body of law should be used as authority to create domestic rules of decision. In the sections
following this one, we complete our basic analytic framework by showing that democracy is
important to generating human rights and thtgrnational human rights law haslamocracy

deficit.

A. The Growing Scope Of International Human Rights Law

The scope of international human rights law has dramatically expanded since World War
Il andthat expansion continues i Fi r st gratioeal haran ghtorightsrfocused on
the basic requisites of civil and democratic society, such as free SpBetisocallediisecond

generationr i ght s are social and economic in nature,

SeeKatherine R. Miller Playground Politics Assessing the Wisdom of Writing Reciprocity into
U.S. International Recognition and Enforcement | @&Geo. J.INTA L. 239, 308 (2004



government, such asefiight to employment or housidgi Thi rd generati ono right

interests of society as a whpfer instance the right tisustainable developmedit. Accordingly,
thetrendin international human rightawshas been from rights about whidtete is more

consensus to rights about which there is less, and from rights which have a fairly definable core,
like free speech, tthose thatire quite difficult to define, such as sustainable development.
Moreover, by theivery nature positive rightdo governmenprovided resourcesan conflict

with i n e g aindividual dghts to liberty and property.

Besides the expansion and potential conflicts created by whole new categories of rights, the
range of international human rights norms nawegpted or espoused is quite breathtaking. Such
rights include the right to paid holidaythe right to health car@and the right to affirmative
action* Other rights impose duties on third thipdrty nations, such as the right of protection
from gerocide® Some of these goalkke affirmative actionarecontroversial even as a policy
matter. Yet otherbke increasing the availability of healtare may be desirable policy
objectives but nevertheless still raise questions about whether it saviprudent to categorize
these goals as rights that may trump other considerations, including budgetary constraints.

B. International Human Law Rights Law As A Justification for Changing Domestic Law.
As international human rights law hexpanded irsmpe, so too has interest grown in
using this web of international latw override domestic lawinternational human rights law can

enterthe domestic sphere in a variety of ways. Most bluntly, advocates have suggested that

"1d.

®1d.

° SeeUniversal Declaration of Human Rights, G. A. Res. 217 (111), U.N. Doc. A/810 (1948).

191d. Art. 25 (1). SeeJason B. Saundersiternational Health Care and the Single Source
Financing Systems of Denmark and the Netherlah8SUFFOLK TRANSNATA. Rev. 711 (1995).
(upbraiding the United States for failing to recognize this right).

" The International Convention on the Elimination of Forms of Racial Discrimination, Annex to
G. A. Res. 2106 20 U.N. GDOR Res. Supp. (No. 14) 47, U. N.AI6014, Art. 2 (2) (1965).Seealso
Jordan J. PausRaceBased Affirmative Action and International La¥8 MicH J.INTG. 659, (1997)
(Justice Ginsburg relied on this right in Gruther v. Bollinger, 539 US 306, 344 (2003) (Ginsburg,
concurring).

125eeDavid Aronofsky,The International Legal Responsibility to Protect Against Genocide, War
Crimes, and Crimes Against Humanity: Why National Sovereignty Does Not Proclude its EA&CISA
J.INTG & Comp. L. 317 (2007).



domestic courtsapplyintermational human rights ladirectly, overriding domestic law in cases
where the two conflict Second, international human rights law osarridedomestic law
indirectly by being used as a rule of construction in determining the meaning of constitutions and
statutes Finally, the authority of international human riglae can be used to justify changes in
domestic law enacted through the ordinary legislative proa&ssdiscuss each of these routes of
international human rights incorporation in turn.

Wedistinguish here between the use of international human tayktssanauthorityin
its own right and appeals to principles thatjust happen to be part of international human
rights law. Wedo not clainthat principles contained in international hamrights law are
necessarily bad ones, but merely that reliance on international human rights taw as a

independently valid source of authority for construing domestic law is unsound.

1. Direct Overriding of Domestic Law By International Human Rights Law.
The most direct route to incorporating international human rights law into domestic law
is to argue that international law, even if that law is not part of a ratified treaty, is an integral part
of domestic jurisprudence. In the United States, tlntricial basis for such a move is the slogan
"international law is part of our law® taken from the Supreme Court's famous decision in the
Paquette Habana case. Advocates thus argue that international human rightadawporated
into inteshamdboshbufd over rintleUnittdState Ary domest i c
similar argument that customanternationalaw is part of domestic lawan be mada many

other democratic natiors.

13174 U.S. 677, 700 (1900).

14 Seeg.g.,Louis Henkin,International Law as Law in the United Stgt82 MICH. L. REv. 1555,
1566 (1984).

15 The Netherlands is an example. See John C. P&axual Harrassment: Prescriptive Policies
of the European Community, Ireland and New Zeal&mdv. J.GEN. L. 139, 164 (1997/



The extent to which courts in the United States are likelg¢e this argument in the
very near future is open to doubtBut its popularity in the academic world suggests that it will
remain a permanent temptatinFor reasons described below, we believe that temptation should
be resisted.

2. International Human Rights Law as Rule of Construction for Domestic Law.

More indirect methods of incorporating international human rightsdotoestic lanare
already bearing fruit. Courts can rely on international human rights law to construe domestic law,
even if they are not making international human rights law a completely independent domestic
rule of decision. International human rights law can be used as a principle of construction both at
the constitutional and statutory level. This kind of use of interndtiamaan rights law has been
endorsed by the leadirmgademidreatiseon the subject’

It is important to recognize that this use of international law ultimately overrides
domestic lawmaking processes no less than direct judicial incorporation of fimeah&aw. If
the use of international law as a rule of construction alters the legal rules judges impose, it will
lead to the establishment of a different legal rule from that which would have emerged from
domestic political decisionmaking alone. If @iab not affect either case outcomes or the rules
underpinning them, then it will be entirely superfluous. In at least some cases, however, the use of

international human rights law as a rule of construction will have an impact. Otherwise, it is

16 A recently decided case, Medellin v. Texas, Ne9884, (Sup. Ct. Mar. 25, 2008), underscores
those doubts. In deciding that the treaty at issue in the case was f#teseifing, Chief Justice Roberts
emphasized that it vgahe political branches, not the judiciary that should determine the existence and
scope of the international obligations of the United Staiks slip. op at 19, 22.

" See,e.gMichael J. GlennorRaisingThe Paquete Habanis: Violation of Customar
International Law by the Executive Unconstitutional L.&Nw. U. L. Rev. 321, 325 (1985); Julian
Lobel, The Limits of Constitutional Power; Conflicts between Foreign Policy and Internationaldlaw,
VA. L. REV.1071, 1075 (1985); Jordan J. Pals$te Pesident Is Bound by International La8d Am. J.

INT& L. 377, 378 (1987).

18 SeeHENRY STEINER & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT 1012

1013 (2000).
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difficult to understand the broad enthusiasm for this approach among those who advocate
expanding the influence of international I&w.
In the United States, iRoper v. Simmonshe Supreme Court cited the Convention on
the Rights of the Child as evidence of intdior@al consensuagainsthe execution of juveniles
thereby helping to justify its interpretation of the United States Constitution as banning that
practice?® Yet the United Statesadnever ratified the Conventighln addition, the Court cited
the Intenational Coenant on Civil and Political Righf&.even though the United States had
entered a for mal reservation ag3dhustheCourhe Covenar
relied on internationdiuman rightdaw documentshat the political branclshadexpressly
refused to incorporate into domestic law.

We do not believe that this instance of using international human rights law is likely to be
an isolated oneseveralSupreme Court justicdmveexpressed enthusiasm for the use of
international human rights law iconstitutionainterpretatior! Academics are even more
insistent that integrating international human rights law into our fundamental law is necessary to
ensure thtjudicial interpretations of the U.S. Constitution refléa values of the wider world

community®

19 Seege.g.,Vicki JacksonConstitutional Comparisons: Convergence,Resistance, Engagem
119HARV. L. REV. 109, 1242005)(discussing benefits for construing Constitution in light of international
law); David GoloveMilitary Tribunals, International Law and the Constitution: A Franckilfadisonian
ApproachN.Y.U. INT&. Rev. & PoL. 363, 370 (2003) (discussing and approving rationale for construing
constitutional powers in light of international law).
%9543 U.S.at 576.
ZLOffice of the United Nations High Commissioner for Human Rights)v€ntion on the Rights
of the Child, Ratiftation Chart, http://www.ohchr.org/english/countries/ratification/11.htm (last visited
July 26, 2006).
22543 U.S. at 576
#d. at 622 (Scalia, J,dissenting).
% SeeStephen Bayer, Assoc. Justice, U.S. Supreme Court, Keynote Address at the Ninety
Sewenth Annual Meeting of the American Society of Ineternational Law (Apr. 4, 2B03),AM. SOCdr
INTL L. PROC. 265, 265 (2003)Sandr a Day O&6Connor, Assoc. Justice, U.:
Address at the Ninet§ixth Annual Meeting of the American 8ety of International Law (Mar. 16,
2002),in 96 AM. Socdr INT&.L.PROC.348, 350 (2002) (A[C]lJl]onclusions react
community should at times constitute persuasive aut hc
% See, e.gHaroldKoh, Internaional Law as Part of Our Lan@8AM. J.INTA. L. 43, 5257
(2004).
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Nor is this approach limited to the United States. In an important recent &tmlessor
Melissa Waters has shown that the courts of other nations whose constitution, like ours, do not
directly incorporate iternational law into their domestic jurisprudence are starting to interpret
their constitutionsas congruenwith multilateral international human rights treatiészor
instance, they are beginning to use these treaties to redlelgedambiguities inconstitutional
rights?’ They also may use them to limit constitutidp@ranted legislativgower where a
contrary constructiomight violate internationahuman rightdaw.?® As Professor Waters notes,
this trend fAcoul d e fnatienootall domdstic law te mtarhational uman h e s u b ¢
rights lawd™ This trend is consonant with one also noted by political scientists: political and
social elites are reacting to the rise of democracy in the modern world by constructing more
powerful and wile ranging roles for the judiciary, because in judiciabftiiey retain substantial
influence¥®

Another method for integrating internatiotmalman rights lawinto domestic
jurisprudence is toequire that domestiegislation be interpreted consistgnwith international
law wherever possible. In the United States, advocates argue this approach gain support from
ancient Supreme Court precedent, like@marming Betsy' that seeks to harmonize, wherever
possible, American statutory law, with the nomifishe wider world®® In particular, modern
international human rights advocates suggestthieatatutory authority on which the president
relies in war and law enforcement operations in the war on terror should be interpreted against the

background o complex web of international human rights law and international humanitarian

*®|d at 686.

'|d. Art at 683.

2d.

? See Melissa D. WatersCreeping Monism; The Judicial Trend Toward Interpretative
Incorporation of Human Rights Treatie)7CoLuMm. L. Rev. 628 (1997).

30 SeeRAN HIRSCH. TOWARDS JURISTOCRACY. THE ORIGINS AND CONSEQUENCES OF THINEW
CONSTITUTIONALSIM (2004).

3 Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804).

32 Seelngrid Brunk Wuerth Authorizations for the Use of Force, Internatiomaw, and the
Charming BetsyCannon 46 B.C.L.Rev. 293, 3333 (2005).
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law.3* Such interpretations euld constrain the President's authority by requiring that it be
exercised in accordance with purported international norms.

3. International Human Rights as an Authority Justifying Legal Change.

Finally, international human rights norms may be used as authority to change the
domestic regulations, statutes or constitutions of democratic nations. Many have seen this avenue
as the best way to intedie international human rights norms in domestic law. For instance,
DeanHarold Koh has suggested that nation states sustain bureaucratic units, devoted to such
integration®* The | egal advisords office at the State De
bureaucracy focused on international law integration in the United StaBesides the mode of
bureaucratic integration, international human rights n@ootd berelied upon as authority more
generally in legislative deliberation about appropriate policy.

Arguing for the adoption of principles that happen to be in international human rights law
on the basis of moral or pragmatic considerations is, of course, completely consistent with
ordinarydemocratic discourse and deliberation. Our fasuisnited tothe citation of
international human rights law as amthorityindependent of other consideratioria so far as
advocates argue that the laws of democratic nations, including the United States, should converge
to international human rights lamverelybecause such convergence is intrinsically good, it is
important to examine whether the process that generates international human rights law justifies

such an appeal to authority. We turn to that question in thePaeixt

Il . ADVANTAGES OF DEMOCRATIC PROCESSES INFORMULATING HUMAN RIGHTS LAW.

This Part explains the benefits of democratic processes as a means for determining the

content of human rights law/Ve start by briefly summarizing the most important general

33
Id.
34 See Harold KohHow is International Human Rights Law Enfor@ed4IND. L. Rev. 1397,
1410 (1997).
31d.
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advantages of democratic lawmakingatiale to authoritarianism and oligarch/e thenconsider
theimportantargument that human rights lawparticularshould not be developed by
democratic processes because it is intended to constrain dem@mapite some significant
shortcomings, evehuman rights law developed by purely majoritarian democratic processes is
likely to be preferable to nondemocratic alternatives. Moreoweref the disadvantages of
purely majoritarian democratic processes for formulating human rights law can be reguced
resortingto a different kind of democratic mechanisrsupermajoritariarconstitutional
lawmaking.
A. General Benefits of Democratic Processes.

Democracy provides an important justification for legal ngimduding human rights,
for several reasonEirst, many political theorists argue thdé¢mocratic contl of government
policy hasintrinsic value® If the governed do not have any meaningful control over their rulers,
it is far from clear that the latter have any inherent right to wield the pibaethey possess.
Second, even if democratic control has little or no inhesenth, it still has considerable
instrumental benefitsCitizens are likely to be better off under a government subject to
democratic checks than under one where they agelfaabsent’ More generally, democracy
serves as a check on sa@#faling by political elites and helps ensure, at least to some extent, that
leaders enact policies that serve the interests of their p&ople.

Under some conditions, democratic govermanct only protects the public against self
dealing elites, but also increases the I|ikelihoc

decisions on crucial issues. The Condorcet Jury Theorem is the most themysoutlining this

% See e.g.BENJAMIN BARBER, STRONG DEMOCRACY (1984);CAROLE PATEMAN, PARTICIPATION
AND DEMOCRATIC THEORY (1970).
3" For a recent summary of the evidence, M@RTONHALPERIN, ET AL, THE DEMOCRACY
ADVANTAGE 25-64, 93134 (2005).
3 For example, it is striking that no democratic nation, no matter how poor, has ever had a mass
famine within its borders, whereas such events are common in authoritarian and totalitarian states. See
AMARTYA SEN, DEVELOPMENT ASFREEDOM1 78 (11999) (famously noting that fAf
famine in a functioning multiparty democracyo).
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possibility. The theorem assumes that the two alternatives from which voters choose have an
equal a priori chance of being trifelt then holds that when individuals in a group make
decisions independently of one another about the truth of propositions and eacheladsralgn
50-percent accuracy rate, the decision reached by the majority is likely to assess the truth of the
proposition correctly® Thus, majority rulés usuallylikely to makebetterdecisionghan insular
institutions isolated from democratic contab determining what rights are actually in the public
interest.One important exception to this propositiorthat experts may reach better decisions
than democracy if each individual voter in the democratic process is less than 50% likely to reach
theright decision Systematic biases in voter deliberations can cause such an odtéree.in
this case, however, the experts may not outperform the democratic process if they lack proper
incentives to pursue beneficial policies.

Obviously, democratic presses also haweeaknesse$Videspread political ignorance
and irrationality often prevents voters from monitoring government and makes the enactment of
flawed policies more likel§? The disproportionate power of organized interest groups allows
themapoéufied the democratic process and use it
the general publi€ For these and other reasons, democratic government may often be inferior to
market or civil society institution. For our purposes, however, tmegortant point is that

democratic processes are generally superior to nondemocratic policymaking by government.

jz SeeDENNIS MUELLER, PUBLIC CHOICE Il 129 (2004).
Id.

“1 See,e.g.BRYAN CAPLAN, THE MYTH OF THERATIONAL VOTER (2007) (describing a variety of
systematic biases that may lead voters into error).

“2See llya SominPolitical Ignorance and the CountermajoritarieDifficulty, 8910wA L. REV.
1287 (2004). llya Sominyoter Ignorance and the Democratic |1dd2 CRITICAL REV. 413, 41533 (1998).
On the political irrationality of many voters, S8ePLAN,, supra note .

3 For a helpful presentation of the argumesmsthis pointWILLIAM C.MITCHELL & RANDY T.
SIMMONS, BEYOND POLITICS: MARKETS, WELFARE, AND THE FAILURE OF BUREAUCRACY chs. 68 (1993);
for a good recent survey of the literature on interest group power and its impd2tNsesC. MUELLER,
PugLIC CHoICE Ill 347-53,481-89,497-500(2003).

“See, e.g., llya Somioter Ignoranceand the Democratic Ideal 2 Critical Rev. 413, 4433
(1998) (arguing that political ignorance justifies reducing the role of government in sobiety); C.
SCHMIDTZ, THE LIMITS OF GOVERNMENT: AN ESSAY ON THEPUBLIC GOODSARGUMENT (1991) (arguing
that the private sector will often perform better than democratic government in providing public goods).
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Extensive evidence suggests that democratic political processes generally produce better

outcomes on a wide range of indicators than do nondetioones?

B. Is Human Rights Law Special?

Some might concede tladovepointsfor most governmental polidyut suggest that
concern ovethe democracy deficit of human rights law is misplaced, because hightmare
universalnatural anccountermagritarian Because rightare natural and universal, thealidity
does not depend amdorsement bgny particular political proces8ecause rightare
restrictions ordemocratic governments, their contshould not be left up to the democratic
proces.

We do not have space éatensivelyaddress the metaphysical status of human rights, but
we do observe that individuals have disagreed on the coatehscope of these rights siribe
issue first arose centuries agadeed, at times the some humayhts claims have been in sharp
tension with othersFor instance, individudl n e g aghtedtodiberty areoftenin tension with
fi p o s lightd of mdividuals to resources through provision of the governfiéftius, a key
guestion for human rightis epistemic: how are we to know wisthefi r i gohténdof human
rightslaw? Accordingly, whatever the metaphysical status of rights, citizens need a process to
determine what rightdhe lawshould enforceGiven that the process likely to berun bythe
institution of government, democrafcocesses may well be superior to the available
authoritarian and oligarchic alternatives.

While as we discuss below, we do not believe gogernmentshouldnecessarilyimit
themselves to majority rul@ determining what is the content of legally enforcedilman

rights, there are reasons tleaen majority rules likely to betterthanauthoritariaror oligarchic

> SeeHALPERIN, supra note .

“®The clash between these two typésights claims is a major focus of modern political
philosophy. See, e.dV/ILL KYMLICKA , THEORIES OFDISTRIBUTIVE JUSTICE(1995) (surveying much of the
relevant literature).
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mechanisms ikhoosinghe content ohumanrightsto be protected by lawMajority rule has
virtuesthat can help maximize citizebwelfare One is rooted in a preference analysis of
voting!” If each voter supports laws that provide him or her with net benefits, then the laws
supported by the majority should produce total benefits stuates total costs, because the
benefits to the greater number of people in the majority will exceed the costs to the iinority.

A second advantage of majority rule in determining human rights is implicit in the
Condorcet Jury Theorem, discussed ali@¥eeach individual voter is 50% or more likely to
choose the ficorrectodo package of human rights, a
the right result than other methods of decisionmaKing.

In sum, there is little reason to believe that hunigims law is an exception to the
general assumption that democratic lawmaking processes are superior to authoritarianism and
oligarchy. However, as discussed belovdinary majority rule democracy may be inferior to

supermajoritarian constitutional law.

C. Advantages of Supermajoritarian Demaocratic Processdsr Determining Human Rights
Law.

Mechanisms that are broadly democratic but esgheamajoritarianismcan be betteat
generatingrotections fominority rights tharis majority rule. It doesot follow, however, that
nondemaocratic institutiorsre bettethan majority ruleat generatig humarrights protections,
even for minorities.Nondemocratic institutions lack incentives to protect politically weak

minorities. They mayalso embodyrejudices that lead them to protect only some minorities

" SeeFrank I.Michelman, Why Voting, 34 Lov. L.A. L. REv. 985, 99496 (2001)discussing
preference model of voting)

8 \We recogrie that this argument assumes, however, assumes that the average cost imposed on
people harmed by the law does not exceed the average benefit to people helped by it; otherwise, the
majority might pass a law that provides small benefits to itself, but iespasuch larger costs on the
minority. As we describe below, supermajoritarian political processes can address this difficulty.

“9See Section . above

0 SeeMichelman, supra note x, at 996 (discussing Condorcet fodel
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while actuallybeingantagonistic towards others. Ttigoice of which minorities to protect and
to what degree is hardly a simple one

We recognize that human righésv is oftensupposed to carainthe majority either
from making rash decisions in timesaisisor fromviolating the rights of minorities But
achieving these goals does not depend on abandoning demémmat of governmentt only
requires that we modify the majority rslef ordinarydemocratigolitics.

One strategy to restrain majoritjdésr instanceis to create alemocratic fornof fihigher
politicsdd constitutiormaking Constitutionssuch as that of the United State®l other
countriesare often made by supermajonityes® These rules requir@ broacconsensus and
rules made by a consensus can than be used to contain the passions of majorities in ordinary
governancé? Thus, for example, the United Statesl other democracig@sotect freedom of
speech, which carains majorities from abandoning that right in times of passion created by
crisis or war> Judges then enforce this democratically memfesensus against majorities.
Majorities are restrained but through fundamentally democratic means.

Supermajoritariagonstitutionalism can also help protect minority righitsaddreses
one of thamainreasos that majority rule can be less than optim#tedifferent intensity of
preferencesf voters. For instance, a majority may find some religious practiceastesful and
mildly prefer that they be banne&8ut the minority that engages in these practices may intensely
prefer that they be permittednder simple majority rule withowtonstitutional restraintghere is

adanger that the majority will simply bahose religiougractices they dislikeConstitutional

*1 For a detailed analysis of theSltase, see John McGinnis & Michael Rappaiut,
Supermajoritarian ConstitutigrB0OTEX. L. Rev. 703 (2002).

%2 SeeJonELSTER, ULYSSESUNBOUND: STUDIES IN RATIONALITY , PRECOMMITMENT, AND
CONSTRAINTS 12941, 15761 (2000) (discussing the useaminstitutons to prevenimajoritiesfrom acting
in the heat opassion).

%3 SeeAdrian Vermeule, The Judicial Power in (State) and Federal Copu800SUP. CT. REV.
357,366(viewing First Amendment as a precommitment device).

18



rules enacted by supermajority processes can help restrain such eXcesses.

One response to this problesto create a procefs determining the contents of rights
thato p e r at e sveibokignorance sathafiitizens will be unsure of theown future
preferences, making it unclear whether they and their descendants will biightllyéntense
minority or the mildy intensemajority>®> This ignorance will thus cause them to take more
accomt of the mi n deretbgthesupepnajerify eule fompassirgy and repealing
a constitutional provisionreates a form of democracy conducive to the protection of minority
rights, because dreates such a veil of ignorance. Because @&dh voting rulesitizens
recognize that enactments are likely to endure longer than ordinary legislation and thus are less
certain about how they or their children will be affected by its longail.

In real world constitutioomaking, of course, framerarely operate behind a complete
veil of ignorance.Nonetheless, supermajoritarian constitutionmaking is closer to a veil of
ignorance than ordinary majoritaritarian legislation, because it is likely to last longer by virtue of
being more difficult to regal.

Even in the absence ahyveil of ignoranceeffects,the need to win supermajority
support is likely to forcéegislatorsto take greater account of minority preferences than they
would under a pure majoritarian democraggcordingly, the majoritypecomes more considerate
of the minorityp s p r e.fThus theUnited States Constitutipamong othersprotectsthe
religious freedom of minoritie® a greater extent than ordinary political processes would.

Accordingly this kind of formasupernajoritarianconstitutionmaking protects human

% See, e.g.Church OfLukumi BabaluAye v. City Of Hialeah 508 U.S. 520 (1993) (decision
using the US Constitution to protect unpopular minority religious practice against a ban favored by the
majority).

® SeeMichael A. Fitts,Can Ignorance Be Blissthperfectinformation & a Positive Influence in
Political Institutions 88 MiIcH. L. REv. 917, 92223 (1990)(explaining that less information can help
overcome stalemates by avoiding politically contentious issues and reduciigeselét in the
decisionmaking pcess) The veil of ignorance concept was first developedbiaN RAWLS, A THEORY OF
JUsTICE (1971). For the classic work arguing that supermajoritarian constitotaking improves the
content of a soci eavgsdlsBubHaNaN &cGorRDeNJTaLLOCK, TiHE GALEYLUS ®Fe €
CONSENT(1962).

% See Dennis C. MuelleEederal Government and Trum@3VA. L. Rev. 1419, 1423 (1997).
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rights but doesothrough a demaocratic procesgoters participate democratically in the
selection of constitutional rules, but under voting rules that depart from pure majoritarianism.

We recognize that n@veryone belgvesthat such formal constitutiomaking is
sufficient to protect all necessary individual righgarticularly as the world change&nother
possible structure issystem where judges have some discretion to elaborate on constitutional
text to protect individual rightsBut evenhat system need®me substantial democratic inffut
jurists are taepresenthe values of people they goverm the United States, fanstance, an
elected President nominates the justicesaandlectedsenate mst confirm then” The
confirmation process subjects every part ofgbtentiaf udges 6 career and record
scrutiny® Even after confirmation, the press relentlessly cosedscritiquesSupreme Court
decisionsand the political braches of government can affect their implementatiofihus, even
this model of human rights elaboration has a substantial democratic element,ieatows
greater discretion for judicial elites than thereformal modelunder which judges enforcirige
Constitution have little or no discretionary power.

In contrast, as we discuss below, the elites that contribute so muchdvtiepmenof
human rights law face no such democratic discipline. For example, modern publicists are
generallyappointedby fellow faculty members, not democratically accountable officials.
Members of international organizations are ofippointed by authoritarian governmenis/en
thoseappointed by democratic governmersie notchosen through processagh anything ike
the publicity or transparen@ccompanying Supreme Court nominations.

D. What if Domestic Constitutional Law is Also Produced by Undemocratic Processes?

" U.S.ConsT. Art. Il sec. 2.

*%5eeWilliam G. RossParticipation by the Public in the Federal JudicialSelectiomdass 43
VAND. L. REV. 1, 22 (1990) (discussing increased public scrutiny of federal court nominees).

%9 For the most important work outlining the limits on judicial power imposed by the political
branches in the US, s&ERALD ROSENBERG THE HOLLOW HOPE CAN COURTSMAKE SOCIAL POLICY?
(1991) (arguing that the Supreme Court was tightly constrained in its ability to influence policy outcomes
even in such areas as civil rights law). Rosenberg and other scholars emphasizing the limits of judicial
power in tle US may to some extent have overstated their case. See David E. Bernstein & llya Somin,
Judicial Power and Civil Rights Reconsiderdd4 Yale L.J. 591 (2004).
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An important objection to our argument for the advantages of supermajoritarian
constitutional lawis that domestic constitutional law may have been produced by undemocratic
processes. If so, its democratic credentials may be no better (or even worse) than those of
international law.

This objectiormay seem to havearticular force with respect to thinited States
Constitution, which is much older than that of any other democratic state. As a result of its age,
most of its important provisions were enacted in the 18th century, at a time when women, slaves,
manyfree black malgsand even some neproperty owning when mewere denied the right to
vote on its ratification. Even the peastil war amendments of the 1860s were still enacted at a
time when women were denied the franchise, as were many blacks.

There is no denying that this objection patthdercuts the democratic credentials of the
U.S. Constitution Butf r om t o d ay 0 sgreptest defpcenche iCanstitutiorfiogving
fromthis exclusiorhave been corrected. The Thirteenth Amendment prohibits slavery, the
Fourteenth Amendmembnstrainsgovernment racial discrimination, and the Fifteenth
Amendmentforbidsdenial of the franchise on account of rit&he Nineteenth Amendment
granted women the right to vofé The Constitution now grants all people the freedoms of white,
male prgerty ownersn 1789and thus today our constitutional system as well as that of other
industrial nations is substantially democrakitoreover, these changes in the Constitution
occurred long before international law banned slavery and racial discrionmimmatiequired that
women be given the franchise.

In fact,it is a measure of the demacydeficit of international human rights laivat the
ratificationprocess that produced the Constitution was &illmore democratic than that which

produces inteational human rights lavAt the time of the American Revolution, anywhere from

80y.s. Const. Amendments XIII, XIV, XV
61U.S. Const. Amend. XIX
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60 to 90 percent of American white males had the right to vote in their respective c8lonies.
Property qualifications and other restrictions on the franchise were easedisiteabin many

states between 1776 and the ratification of the Constitution in8387Several states allowed

free blacks, Native Americans and even noncitizen aliens t@4#tereover, many states

waived property and other restrictions on the frarecfos the ratification voté It is difficult to
precisely estimate what percentage of the adult American population was eligible to vote in the
178788 elections for members of te@ateconstitutional ratification conventions. However, it is
likely thatthe vast majority of white males were eligible, as were a significant number of free
blacks, a cmbined total of perhaps 3@rcent of all adult® This is far short of modern

democratic standard$®utit wasstill a much moreepresentativerocess thathat which

produces most modern international law, which tends to be produced by a tiny, unrepresentative
elite andinfluenced by representatives of authoritarian states that deny voting rights to virtually
their entire population¥.As we discuss below, any of the most important treaties that serve as
the basis for internatnalhuman rights law were negotiated during the immediate\(ostd

War Il era, at a time when many of the most powerful states with veto power over the results
were severely oppress totalitarian dictatorships that make the 1780s United States seem a
democratic paradise by comparison.

By the time of the ratification of the PeGStvil War amendments in the late 1860s,

62 SeeALEX KEYSSAR THE RIGHT TO VOTE: THE CONTESTEDHISTORY OFDEMOCRACY IN THE
UNITED STATES 7 (2000) (discussing conflicting estimates).

831d. at 811; see als€HILTON WILLIAMSON , AMERICAN SUFFRAGEFROM PROPERTY TO
DEMOCRACY 176070 186020-39 (1960).

®1d. at 418 n.10.

85 AKHIL REED AMAR, AMERICAGS CONSTITUTION: A BIOGRAPHy 7 (2005).

® This figure is a rough estimate based on the 1790 census data showing that the American
population in 1790 was 81% white. See Campbell Gibson & Kay Histprical Census Totals on
Population Statists by Race, 1790 to 1990bl. 1 Population Div., U.S. Census Bureau, Sept. 2002,
available ahttp://www.census.gov/population/www/documentation/twps0056.Hfmle assume that
males made up half the white population (40%) of the total and that 75%itefmales (probably a low
estimate based on the data cited above) had the right to vote in the ratification elections, we get a figure of
30% of the adult population eligible to vote in the ratification elections. To this should be added the
relatively small numbers of free blacks who could vote.

7 See Part Ill, infra.
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restrictions on the franchise had been considerably loosemeasinstate& Thus, the relative
democratic legitimacy of these ratification processes were even stronger than those of the
Founding ratification.

In sum,we believe it isvholly appropriatdo criticizethe democracy deficit of
internationahuman righs law by comparing and contrasting the manner in which international
human rights norms are formed and the manner in which domestic human rights norms are
createdn democratic societies. Democracy can be combined with limits on majority rule that are
thenselves imposed by democratic processes, including ones that depart from pure majority rule.
In this next section we show thatettlemocracy deficibf international human rights lais

substantial.

[1l. THE DEMOCRACY DEFICIT OF INTERNATIONAL HUMAN RIGHTS LAW.

We begin by analyzing the nature of themocracy deficiof international human rights
law in a democratistate Of course, if that nation haslopteda provision of international
human rights law through its domestic democratic processesjshrdemocracy deficit The
more interesting question arises when a democratic nation has not incorporated the provisions
through a process as democratic as that by which incorporates its domestic norms.

It might be thoughthatin the absence of suchdorporationthe argument for the
democracy deficiis simple and compelling. It is undemocrati¢rtgpose norms on a nation that
hasnot democratically embraced theSimilarly, it is undemocratic to impose international law
on a democratic state merddgcause that law has been enacted by undemocratic processes
operating in international institutions or authoritarian governments abroad.

But advocates of international human rights might plausibly respond thaetinecracy
deficitis attenuated and ttaithority of these norms secured if these norms themselves have a

strong democratic pedigree from souroggerthan tlose of a particulanation. Thus, advocates

8 KEYSSAR supra note at-an7.
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have argued that norms found in multilateral agreements on human rights or customary
interndional law should be treated as universal, because of the widespread agreement among
nations that this kind of international law commands.

In this part we show that the basic multilateral human rights treaties and norms generated
by customary internatioh&aw suffer froma democracy deficjtbecause they do not provide real
evidence of consensus or even widespread support for their provisions from the democratic
nations of the world. The basic multilateral human rights treaties were negotiated at a¢ime w
totalitarian nations hadeto powerat the negotiating table. As a result, no one can be certain that
the same provisions woulthveemerged from a process in which all tayers were
democraies Moreover, manyof the democratic states thagreed to these treatiedid soonly
as a matter of international law and dot incorporate them into domestic lawhe lack of
domestic effect makes their assent "cheap talk."

Customary international law suffers from the same defects in so far asstarlthese
multilateral agreements for inferences as to the content of custom. Even apart from such reliance,
customary international lathas multipledemocracy defici Its content is inferred by
unrepresentative groups, such as international candgublicists. And it is generated by a
process that is not transparentthe general publicThis circumstance creatagency costs and
undermineglemocratic legitimacy.

A third source of internationdduman rightsiorms, generally grouped undbetterm
Asof,d 1 «awgr owi ng suffersframmcaoampasabledemocracy defidihese
kind of norms stem from the deliberations of international organizations and commissions. The
difficulty is that such entities are also not democratenef they purport to be authoritative.

Thus, whether human rights norms are rooted in multilateral treaties or customary
international law, they do not have a strong democratic pedigree. Of course, the lack of
democratic provenance does not mean tteitt finovisionsare necessarily harmfulBut it does

show that their soundnessistbe defended on the basis of some other argument than their
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appearance in multilateral treaties or as custom. As a regittnbre existencesrules of
internationalaw should not be the basis for direct judicial incorporation, use as a background
principle of legal interpretation, or even as a reason for legislative adoption. We dlddress
peculiardemocracy deficét of multilateral international human rights agneentscustomary
international lana n d i s o futn. Buit first/\we discuss a problem that afflicts themi athe

influence of nondemocratic states.

A. The Influence of Nondemocratic States.

A particularly important and underappreciated elemeneaiatracy deficit of

international human rights law is the pervasive influence of nondemocratic states over its content.

Nondemocratic governments have little incentive to take account of the interests of either their
own people or those of foreign stategletermining their stances on international law.

The influence of nondemocratic states is most obvious in multilateral human right treaties
which although in many cases unratified by the United States, are often claimed as a basis for
customary internatinal law®® Totalitarian nations such as those of the Soviet bloc were part of
the give and take in negotiations on these treaties, and exercised effective veto power over their
adoption.

The Soviet bloc played substantiatole in determining the conteaf the Universal
Declaration of Human Rights, arguably the most important international human rights treaty.
Joseph Stalinds representatives successfull

rights in the documerif, watered down protectits for political liberties and freedom of

% The Universal Declaration of Human Rights, G.A. Res. 217A, U.N. GAOR, 3d Sess., Ist plen.
mtg. U. N. Doc A/810 (Dec. 10, 1948), the Internationat&wmnt on Civil and Political Rights, Dec. 16,
1966, S. EXEC. DOC/ E. 98 (1978), 999 U.N.T.S. 171, and the International Covenant and Economic,
Social and Cultural Rights, Dec. 16, 1966, S, EXEC. Doc. E2, @078), 993 U.N.T.S. 3, all date from the
Cold War period.

"0 SeeJOHANNES MORSINK, THE UNIVERSAL DECLARATION OFHUMAN RIGHTS chs. 56 (1999).
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speecH! and prevented the inclusion of any significant protection for private property fights.
The Soviet bloc also exercised extensive influence over the content of the International Covenant
on Civil and Poliical Rights, perhaps the second most notable international human right treat.

We can hardly be confident that the same provisions would have emerged absent Soviet

influence.
Nondemocratic states also heaviawy influence
international |l aw.0 To the extent thatitiscust omar

i mportant to recognize that even today 103 of tF
or only APartly Freeo aulSorveydfpolgicatfreeddmramend o m Ho u s €
theworld®* Thus, the majority of those states influen:t
either dictatorships or at least not fully democratic. Nondemocratic states are also heavily

represented in the Unitédhtions Human Rights Council and its predecessor organization, the

UN Human Rights Commission, and other international bodies that influence the development of

human rights law® The same is true of more narrowly focused committees tasked with

interpretirg and applying more specific international human rights treHties.

d. at 6061, 6974 (noting that Soviet influence was responsible for the defeat of efforts to
include provisions protecting the right to form oppositioritjmall parties, and for the inclusion of
protections against fihate speecho¢ in order to justif)
2 SeeMARY ANN GLENDON, A WORLD MADE NEW: ELEANOR ROOSEVELT AND THEUNITED
NATIONS DECLARATION ON HUMAN RIGHTS 182-83(2005). The Declaration does include a guarantee that
feveryone has the right to own property alone as wel/l
of Human Rights Art. 17. However, governments were allowed to set this right aside mese atrwill
due to the presence of other provisions in the text intended to constrain its scope. See Morsink, supra note

at 1555 6 . Soviet pressure |l ed to the elimination of the
propertyo ( wh idedihatavord),gniomer to indicate that Article 17 does not provide any

speci al protection for private property relative to
183.

3 SeeStephanie FarrioMolding the Matrix: The Historical and Thestical Foundations of
International Law Concerning Hate Spee&d BERKELEY J.INTA.. L. 1, 21-23 (1966)(discussing the
influence of the Soviet Union on provisions regarding hate speech in the International Covenant on Civil
and Political Rights).

" See M@innis & Somin, supra note at 121709 (discussing this source of international
law).

> SeeFreedom HousdsREEDOM IN THEWORLD 2007 (2007, available at
http://www.freedomhouse.org/template.cfm?page=363&year=g@éWisited Nov. 1, 2007.

®See, e.g., Human Rights Watch, UN Rights Council Disappoints Again, Oct. 6, 2006,
http://www.hrw.org/english/docs/2006/10/06/global14354.ktisited Jan. 5, 20QAnoting that
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The strong influence of nondemocratic states is an important shortcoming of all raw
international law?® But it is a particularly serious problem in the case of international human
rightslaw. Nondemocratic states are by far the most important violators of human rights. State
sponsored mass murder is responsible for the deaths of hundreds of millions of innocent people in
the twentieth century alorfé,easily overshadowing all other causésights violations.

The Soviet Union, the nondemocratic government with the most influence on the content
of modern international human rights law was also arguably the greatest of all twentieth century
violators of human right€® Current estimates dhe death toll of governmesponsored mass
murder in the USSR range from 20 million to as high as 61 mfifiolnd these figures do not
even consider the Soviet governmentsod® many ot her
on freedom of speechnd religion.

The USSR and other nondemocratic states that influence the content of international
human rights law have a fundamental conflict of interest. Protection for many types of human
rights runs contrary to their policies ahih the case of politial rights freedom of association,
and freedom of spee¢éhmi ght t hr e at gripontpdweriThmey thus lgavereeesy 6
incentive totransform the content efghts whose implementation might interfere with their own
repressive policies or threattreir hold on power.

An even more serious impediment to automatically assuming that international human
rightslaw is beneficial is the abilitpf authoritarian nation® use their influence to promote

Arightso that | egi t i thdirmse oftepression against pbtential pbliicala nd | u s

nondemocratii [ s] t ates with poor human r i gghhttss Jr e c[oC]dosu ndcoimi éns
del i berationso) . | RN @oonmissom o Huian Rigbtsi Ltose BAd Crddébifitgy |,
2003, available at http://www.rsf.org/IMG/pdf/Report_ONU_gb.fuited Jan. 7, 2007) (documenting
how UNCHR member states that dnermselves human rights violators have blocked condemnation of
nearly all those governments that violate human rights the most).
"See § I1.B, infra.
8 See McGinnis & Somin, supra note
¥ See generallRUDOLPHRUMMEL , DEATH BY GOVERNMENT (1994) (canpiling the data).
®Only Communist Chinads death toll even begins to
8L For the former, seBTEPHANE COURTOIS ET AL., THE BLACK BOOK OFCOMMUNISM 4
(trans.Jonathan Murphy & Mark Kramer 1999); for the latter RsgwoL PH RUMMEL , LETHAL POLITICS:
SOVIET GENOCIDE ANDMASS MURDER SINCE 19171990).
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