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DEMOCRA CY AND INTERNATIONAL HUMAN RIGHTS LAW  
  

John O. McGinnis and Ilya Somin  
 

INTRODUCTION  
  

  

  International human rights law has greatly expanded since World War II.  Advocates 

argue that it should supplement and even override domestic law in a wide range of settings. Such 

displacement would be desirable if international human rights law were likely to provide legal 

norms that are on average superior to those produced by domestic lawmaking processes. 

Unfortunately, the opposite is likely to be the case when international human rights law norms are 

used as authority to displace domestic law that would otherwise govern liberal democratic states.  

As we have discussed in an earlier article,
1
 most international law is made through highly 

undemocratic procedures. These processes lack the advantages of democratic processes, and have 

few if any offsetting virtues. Thus, on average, the quality of what we call ñrawò international law 

rules that have not been ratified by domestic democratic processes is likely to be lower than that 

of domestic legal rules established by liberal democracies.
2
  By contrast, international law that 

has been validated by the domestic lawmaking process of a democracy-- either through ordinary 

legislation or treaty ratification ï should on average be as good as other laws enacted by the same 

domestic processes.
3
 

 In this Article, we extend our analysis of democracy and raw international law to the 

special case of international human rights law, including international humanitarian law.  In that 

                                                 
 Stanford Clinton,  Sr. Professor of Law, Northwestern University School of Law.  The authors 

are grateful for the research assistance of Susan Courtwright-Rodriguez and Anthony Messuri and for 

comments provided by Robert Delahunty, Mark Movsesian, David Scheffer and participants in the Hebrew 

University Symposium on international human rights law and the Fordham symposium on international 

law.  

 Assistant Professor of Law, George Mason University School of Law. 
1
 John O. McGinnis & Ilya Somin, Should International Law Be Part of Our Law? 59 STAN. L. 

REV. 1175 (2007). 
2
 For our earlier discussion of the difference between ñrawò and ratified international law, see id. 

at 1176-77. 
3
 Id. 
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area, advocates of human rights argue that international law has a special role to play because 

such rights are too fundamental to left to the vagaries of domestic democracy. We demonstrate, 

however, that there is good reason for skepticism about the desirability of using international 

human rights law to change the domestic human rights law of democratic nations.   

Our demonstration rests on both theory and example. As a matter of theory we show how 

domestic democratic processes are likely to generate human rights norms superior to those 

embodied in international law. International law is often enacted through the influence of 

nondemocratic governments and unaccountable, unrepresentative elites from democratic states. 

Even the assent of democratic nations to international human rights norms is often ñcheap talk,ò 

because that assent does reflect a willingness to have these norms directly enforced.  We also 

show that many specific international human rights norms are at best debatable and at worse 

potentially harmful. One of the key structural problems is that the institutions interpreting such 

norms are not democratic, but bureaucratic and oligarchic and thus often hostile to basic 

economic and personal liberties.   

Nevertheless, our conclusions about international human rights law are not wholly 

negative.  Our emphasis on democracy leads to qualified enthusiasm about the role human rights 

law can play in restricting the abuse of government power by nondemocratic regimes.  Moreover, 

our embrace of democratic processes as an effective generator of human rights naturally leads to 

a willingness to consider domestic enforcement of international human rights that directly 

strengthen citizensô control over government policy.  We thus seek to reorient international 

human rights law from generating controversial substantive rights to protecting norms that will 

facilitate the leverage of citizens in controlling their own governments.  In short, because there is 

no global democratic process, international law lacks the structure to generate substantive rights 

more effectively than democracy. Thus international human rights law might better focus on 

creating rights that facilitate rather than supplant domestic democratic processes. 
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 Such reorientation is particularly defensible in cases where international human rights 

law seeks to displace the domestic law of democratic states, which are likely to generate better 

law through their democratic processes than that enacted through international law.
4
  As an 

example of international human rights law that may facilitates such leverage, we advocate rights 

that empower citizens to ñvote with their feetò  through free migration  

 Part I of the Article describes the wide range of arguments that advocates of international 

human rights law advance to justify the use of these norms to override the domestic law of 

democracies.  Part II responds to the claim that human rights law is best developed through 

international lawmaking processes by explaining the advantages of democratic processes in 

formulating human rights law relative to nondemocratic alternatives. 

 In Part III, we show international human rights law has a democracy deficit.  This deficit 

exists whether this law is embedded in multilateral human rights treaties, in customary 

international law, or in ñsofterò international law norms created by international organizations.  

Much of international human rights law is made either by relatively unaccountable international 

elites or through processes in which the governments of oppressive dictatorships wield substantial 

influence. Allowing such international law to override domestic law in democratic states is more 

likely to cause harm than good because the legislative processes that generate international law 

are generally inferior to those of well-functioning democracies.  In addition, converging the law 

of various nations to a single international standard could close off valuable diversity and 

experimentation.  

Part IV provides concrete examples of the results of the democracy deficit . We consider 

specific norms of international human rights law generated by international institutions and show 

that they are deeply controversial and potentially highly flawed. These rights are largely 

generated by international bureaucrats, some from authoritarian nations. Not surprisingly, some 

                                                 
4
 As we discuss in Part VI, there may be stronger justification for allowing it to displace the 

substantive law of authoritarian states. 
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of these norms are inimical to personal and economic liberties that can themselves be categorized 

as important human rights.  

 The subset of international rights law that is humanitarian law is also defective in some 

aspects of its generation.   The International Committee of the Red Cross is a private organization 

made up of citizens from a single country that is focused on expanding the reach of humanitarian 

law through its interpretations of the Geneva Convention and customary international law. But 

this expansion is potentially at the expense of permitting nations, like the United States, from 

prosecuting the war against terrorða prosecution that itself may protect human liberty. It is a 

striking confirmation of the lack of attention to the democracy deficit in international human 

rights law that the parochial nature of the ICRC is hardly mentioned, let alone evaluated, in 

previous discussions of whether domestic institutions in the United States and elsewhere should 

defer to its legal judgments.  

 In Part V, we sketch a new theory of representation-reinforcing international human 

rights law that is not as open to the democracy deficit objections to conventional approaches.  Our 

argument is conceptually similar to John Hart Elyôs classic justification of representation-

reinforcing elements of judicial review.
5
 Just as Ely argued that domestic judicial review might 

avoid the dangers of countermajoritarianism if it helped to facilitate democratic representation, 

we contend that the democracy deficit of international human rights law might be obviated in 

cases where the international legal rules in question actually promote democracy by increasing 

the ability of the people to exercise control over the government policies under which they live  

Ultimately, democracy is itself an institution dependent on legal norms. Precisely because human 

rights are best developed through democratic systems, international norms that facilitate 

democracy have a claim to be enforced domestically.  

 It might be thought that representation-reinforcement is not a very useful category for 

application to democracies.  Well established democracies almost by definition provide rights that 

                                                 
5
 JOHN HART ELY , DEMOCRACY AND DISTRUST (1980). 
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reinforce democracy in their own nations and (to a lesser extent) abroad. For instance, free speech 

rights not only help circulate ideas within democratic nations but have historically provided a 

platform for refugees from dictatorships to influence the nations from which they have fled. 

 But democratic nations could do more to promote representation-reinforcing rights.  Most 

importantly, exit and entry rights enable citizens to ñvote with their feetò for their preferred 

government policies. Unlike many other forms of international human rights law, migration rights 

strengthen democratic accountability by giving citizens an alternative means of influencing 

government policy, one which has some advantages over traditional ballot box voting. Migration 

rights are also unlikely to prevent diversity and experimentation in government policy, in the way 

that the imposition of other substantive international human rights norms might.   

 Migration rights are not the only possible form of representation-reinforcing international 

human rights law. There may well be other examples. Nonetheless, we put forward several 

reasons why migration rights are stronger candidate for enforcement through international human 

rights law than most others that might be suggested.  

 Part VI briefly explores some of the broader implications of our thesis. We suggest that 

international human rights law should be more aggressively used to override the domestic law of 

dictatorships rather than liberal democracies.  Although the political processes that generate 

international human rights law are likely to produce less desirable outcomes than the domestic 

lawmaking processes of democracies, they may well be superior to those of dictatorships. In 

extreme cases, such as that of totalitarian states, almost any alternative legal regime is likely to be 

superior to that established by the stateôs domestic rulers.  Finally, we emphasize that our 

skepticism about ñrawò international human rights law does not apply to international human 

rights norms that have been duly ratified by domestic lawmaking processes in democratic states.  

 

I.  The Challenge of International Human Rights Law. 
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   International human rights law has greatly expanded in its scope since World War II.  

Unfortunately, the process for its generation has not fundamentally improved, remaining 

substantially undemocratic.  Despite these defects, advocates increasingly urge that nations rely 

on the authority of international human rights law to create domestic rules of decision.  We 

believe that such reliance is a mistake, because the process for generating international human 

rights is currently inferior to the domestic process in well functioning democracies.  We 

recognize that many principles that happen to be part of international human rights laws may well 

be beneficial, but their presence in international human rights law itself, given its deficient 

production process, does not provide sufficient evidence of their beneficence.  Accordingly, 

international human rights laws should not be used as an authority in well functioning 

democracies that are capable of choosing sound principles through their own superior domestic 

processes. 

 In this section, we first briefly describe the growing scope of international human rights 

law. We then describe the many ways in which advocates of international human rights argue that 

this body of law should be used as authority to create domestic rules of decision.  In the sections 

following this one, we complete our basic analytic framework by showing that democracy is 

important to generating human rights and that international human rights law has a democracy 

deficit. 

 

A. The Growing Scope Of International Human Rights Law 

 The scope of international human rights law has dramatically expanded since World War 

II and that expansion continues. ñFirst generationò international human rights rights focused on 

the basic requisites of civil and democratic society, such as free speech.
6
  But so-called ñsecond 

generationò rights are social and economic in nature, including ñpositiveò rights against the 

                                                 
6
See Katherine R. Miller, Playground Politics Assessing the Wisdom of Writing Reciprocity into 

U.S. International Recognition and Enforcement Law, 35 GEO. J. INTôL L. 239, 308 (2004). 
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government, such as the right to employment or housing.
7
  ñThird generationò rights focus on the  

interests of society as a whole; for instance the right to ñsustainable development.ò
8
  Accordingly, 

the trend in international human rights laws has been from rights about which there is more 

consensus to rights about which there is less, and from rights which have a fairly definable core, 

like free speech, to those that are quite difficult to define, such as sustainable development. 

Moreover, by their very nature,  positive rights to government-provided resources can conflict 

with  ñnegativeò individual rights to liberty and property. 

         Besides the expansion and potential conflicts created by whole new categories of rights, the 

range of international human rights norms now accepted or espoused is quite breathtaking.  Such 

rights include the right to paid holidays,
9
 the right to health care,

10
 and the right to affirmative 

action.
11

  Other rights impose duties on third third-party nations, such as the right of protection 

from genocide.
12

  Some of these goals, like affirmative action, are controversial even as a policy 

matter. Yet others like increasing the availability of health care, may be desirable policy 

objectives, but nevertheless still raise questions about whether it is wise or prudent to categorize 

these goals as rights that may trump other considerations, including budgetary constraints. 

B. International Human Law Rights Law As A Justification for Changing Domestic Law. 

 As international human rights law has expanded in scope, so too has interest grown in 

using this web of international law to override domestic law.  International human rights law can  

enter the domestic sphere in a variety of ways.  Most bluntly, advocates have suggested that 

                                                 
7
 Id. 

8
 Id. 

9
 See Universal Declaration of Human Rights, G. A. Res. 217 (111), U.N. Doc. A/810 (1948). 

10
 Id. Art. 25 (1).  See Jason B. Saunders, International Health Care and the Single Source 

Financing Systems of Denmark and the Netherlands, 18 SUFFOLK TRANSNATôL Rev. 711 (1995).  

(upbraiding the United States for failing to recognize this right). 
11

 The International Convention on the Elimination of Forms of Racial Discrimination, Annex to 

G. A. Res. 2106 20 U.N. GDOR Res. Supp. (No. 14) 47, U. N. doc. A/6014, Art. 2 (2) (1965).  See also 

Jordan J. Paust, Race-Based Affirmative Action and International Law, 18 M ICH J. INTôL  659, (1997) 

(Justice Ginsburg relied on this right in Gruther v. Bollinger, 539 US 306, 344 (2003) (Ginsburg, 

concurring). 
12

 See David Aronofsky, The International Legal Responsibility to Protect Against Genocide, War 

Crimes, and Crimes Against Humanity: Why National Sovereignty Does Not Proclude its Exercise, 13 USA 

J. INTôL &  COMP. L. 317 (2007). 
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domestic courts   apply international human rights law directly, overriding domestic law in cases 

where the two conflict.  Second, international human rights law can override domestic law 

indirectly by being used as a rule of construction in determining the meaning of constitutions and 

statutes.  Finally, the authority of international human rights law can be used to justify changes in 

domestic law enacted through the ordinary legislative process.  We discuss each of these routes of 

international human rights incorporation in turn. 

 We distinguish here between the use of international human rights law as an authority in 

its own right and appeals to principles that that just happen to be part of international human 

rights law. We do not claim that principles contained in international human rights law are 

necessarily bad ones, but merely that reliance on international human rights law as an 

independently valid source of authority for construing domestic law is unsound.. 

 

 1. Direct Overriding of Domestic Law By International Human Rights Law. 

 The most direct route to incorporating international human rights law into domestic law 

is to argue that international law, even if that law is not part of a ratified treaty, is an integral part 

of domestic jurisprudence.  In the United States, the doctrinal basis for such a move is the slogan 

"international law is part of our law",
13

 taken from the Supreme Court's famous decision in the 

Paquette Habana case. Advocates thus argue that international human rights law, if incorporated 

into international ñcustomò should override contrary domestic law in the United States.
14

  A 

similar argument that customary international law is part of domestic law can be made in many 

other democratic nations.
15

 

                                                 
13

 174 U.S. 677, 700 (1900). 
14

 See, e.g., Louis Henkin, International Law as Law in the United States, 82 M ICH. L. REV. 1555, 

1566 (1984). 
15

  The Netherlands is an example. See John C. Penn,   Sexual Harrassment: Prescriptive Policies 

of  the European Community, Ireland and New Zealand, 6 AM. J. GEN. L. 139, 164 (1997/ 
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 The extent to which courts in the United States are likely to accept this argument in the 

very near future is open to doubt.
16

  But its popularity in the academic world suggests that it will 

remain a permanent temptation.
17

  For reasons described below, we believe that temptation should 

be resisted. 

 2. International Human Rights Law as Rule of Construction for Domestic Law. 

 More indirect methods of incorporating international human rights into domestic law are 

already bearing fruit.  Courts can rely on international human rights law to construe domestic law, 

even if they are not making international human rights law a completely independent domestic 

rule of decision.  International human rights law can be used as a principle of construction both at 

the constitutional and statutory level. This kind of use of international human rights law has been 

endorsed by the leading academic treatise on the subject.
18

  

 It is important to recognize that this use of international law ultimately overrides 

domestic lawmaking processes no less than direct judicial incorporation of international law. If 

the use of international law as a rule of construction alters the legal rules judges impose, it will 

lead to the establishment of a different legal rule from that which would have emerged from 

domestic political decisionmaking alone. If it does not affect either case outcomes or the rules 

underpinning them, then it will be entirely superfluous. In at least some cases, however, the use of 

international human rights law as a rule of construction will have an impact. Otherwise, it is 

                                                 
16

 A recently decided case, Medellin v. Texas, No.06-9844, (Sup. Ct. Mar. 25, 2008), underscores 

those doubts. In deciding that the treaty at issue in the case was not self-executing,  Chief Justice Roberts 

emphasized that it was the political branches, not the judiciary that should determine the existence and 

scope of the international obligations of the United States.  Id., slip. op at 19, 22.  
17

 See,e.g., Michael J. Glennon, Raising The Paquete Habana: Is Violation of Customary 

International Law by the Executive Unconstitutional Law, 80 NW. U. L. REV. 321, 325 (1985); Julian 

Lobel, The Limits of Constitutional Power; Conflicts between Foreign Policy and International Law, 71 

VA. L. REV.1071, 1075 (1985); Jordan J. Paust, The President Is Bound by International Law, 81 AM. J. 

INTôL L. 377, 378 (1987). 
18

 See HENRY STEINER &  PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT 1012-

1013 (2000). 
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difficult to understand the broad enthusiasm for this approach among those who advocate 

expanding the influence of international law.
19

  

In the United States, in Roper v. Simmons, the Supreme Court cited the Convention on 

the Rights of the Child as evidence of international consensus against the execution of juveniles, 

thereby helping to justify its interpretation of the United States Constitution as banning  that 

practice.20 Yet the United States had never ratified the Convention.21 In addition, the Court cited 

the International Covenant on Civil and Political Rights,22 even though the United States had 

entered a formal reservation against the Covenantôs death penalty provision.23 Thus, the Court 

relied on international human rights law documents that the political branches had expressly 

refused to incorporate into domestic law. 

            We do not believe that this instance of using international human rights law is likely to be 

an isolated one. Several Supreme Court justices have expressed enthusiasm for the use of 

international human rights law in constitutional interpretation.
24

  Academics are even more 

insistent that integrating international human rights law into our fundamental law is necessary to 

ensure that judicial interpretations of the U.S. Constitution reflect the values of the wider world 

community.
25

 

                                                 
19

  See, e.g., Vicki Jackson, Constitutional Comparisons: Convergence,Resistance, Engagement, 

119 HARV. L. REV.  109, 124 (2005)(discussing benefits for construing Constitution in light of international 

law); David Golove, Military Tribunals, International Law and the Constitution: A Franckian-Madisonian 

Approach, N.Y.U. INTôL. REV. &  POL.  363, 370 (2003) (discussing and approving rationale for construing 

constitutional powers in light of international law).  
   20 

543 U.S.at 576. 
   21.

Office of the United Nations High Commissioner for Human Rights, Convention on the Rights 
of the Child, Ratification Chart, http://www.ohchr.org/english/countries/ratification/11.htm (last visited 
July 26, 2006). 
   

22
 543 U.S. at 576. 

   
23

 Id. at 622 (Scalia, J,dissenting). 
24

 See Stephen Breyer, Assoc. Justice, U.S. Supreme Court, Keynote Address at the Ninety-

Seventh Annual Meeting of the American Society of Ineternational Law (Apr. 4, 2003), in 97 AM. SOCôY 

INTL L. PROC. 265, 265 (2003);  Sandra Day OôConnor, Assoc. Justice, U.S. Supreme Court, Keynote 

Address at the Ninety-Sixth Annual Meeting of the American Society of International Law (Mar. 16, 

2002), in 96 AM. SOCôY INTôL L. PROC. 348, 350 (2002) (ñ[C]onclusions reached by  . . .  the international 

community should at times constitute persuasive authority in American courts.ò) 
25

 See, e.g., Harold Koh, International Law as Part of Our Law, 98 AM. J. INTôL L. 43, 52-57 

(2004). 
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Nor is this approach limited to the United States.  In an important recent article, Professor 

Melissa Waters has shown that the courts of other nations whose constitution, like ours,  do not 

directly incorporate international law into their domestic jurisprudence are starting to interpret 

their constitutions  as congruent with multilateral international human rights treaties.
26

  For 

instance, they are beginning to use these treaties to resolve alleged ambiguities in constitutional 

rights.
27

  They also may use them to limit constitutionally granted legislative power where a 

contrary construction might violate international human rights law.
28

  As Professor Waters notes, 

this trend ñcould effectively result in the subordination of all domestic law to international human 

rights law.ò
29

  This trend is consonant with one also noted by political scientists: political and 

social elites are reacting to the rise of democracy in the modern world by constructing more 

powerful and wide ranging roles for the judiciary, because in judicial for a they retain substantial 

influence.
30

 

 Another method for integrating international human rights law  into domestic 

jurisprudence is to require that domestic legislation be interpreted consistently with international 

law wherever possible.  In the United States, advocates argue this approach gain support from 

ancient Supreme Court precedent, like the Charming Betsy,
31

 that seeks to harmonize, wherever 

possible, American statutory law, with the norms of the wider world.
32

  In particular, modern 

international human rights advocates suggest that the statutory authority on which the president 

relies in war and law enforcement operations in the war on terror should be interpreted against the 

background of a complex web of international human rights law and international humanitarian 

                                                 
26

 Id at 686. 
27

 Id. Art at 683. 

 
28

 Id.  
29

 See, Melissa D. Waters, Creeping Monism; The Judicial Trend Toward Interpretative 

Incorporation of Human Rights Treaties, 107 COLUM. L. REV. 628 (1997). 
30

 See RAN HIRSCH. TOWARDS JURISTOCRACY:  THE ORIGINS AND CONSEQUENCES OF THE NEW 

CONSTITUTIONALSIM (2004). 
31

 Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804). 
32

 See Ingrid Brunk Wuerth, Authorizations for the Use of Force, International Law, and the  

Charming Betsy, Cannon, 46 B.C.L.Rev. 293, 331-33 (2005). 
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law.
33

  Such interpretations would constrain the President's authority by requiring that it be 

exercised in accordance with purported international norms. 

 3. International Human Rights as an Authority Justifying Legal Change. 

 Finally, international human rights norms may be used as authority to change the 

domestic regulations, statutes or constitutions of democratic nations.  Many have seen this avenue 

as the best way to internalize international human rights norms in domestic law.  For instance, 

Dean Harold Koh has suggested that nation states sustain bureaucratic units, devoted to such 

integration.
34

  The legal advisorôs office at the State Department provides an example of a 

bureaucracy focused on international law integration in the United States.
35

  Besides the mode of 

bureaucratic integration, international human rights norms could be relied upon as authority more 

generally in legislative deliberation about appropriate policy. 

Arguing for the adoption of principles that happen to be in international human rights law 

on the basis of moral or pragmatic considerations is, of course, completely consistent with 

ordinary democratic discourse and deliberation.  Our focus is limited to the citation of 

international human rights law as an authority independent of other considerations.  In so far as 

advocates argue that the laws of democratic nations, including the United States, should converge 

to international human rights law merely because such convergence is intrinsically good, it is 

important to examine whether the process that generates international human rights law justifies 

such an appeal to authority.  We turn to that question in the next Part. 

 

II .  ADVANTAGES OF DEMOCRATIC PROCESSES IN FORMULATING HUMAN RIGHTS LAW. 

 

 This Part explains the benefits of democratic processes as a means for determining the 

content of human rights law.  We start by briefly summarizing the most important general 

                                                 
33

 Id. 
34

 See Harold Koh, How is International Human Rights Law Enforced?, 74 IND. L. REV. 1397, 

1410 (1997). 
35

 Id. 
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advantages of democratic lawmaking relative to authoritarianism and oligarchy. We then consider 

the important argument that human rights law in particular should not be developed by 

democratic processes because it is intended to constrain democracy. Despite some significant 

shortcomings, even human rights law developed by purely majoritarian democratic processes is 

likely to be preferable to nondemocratic alternatives. Moreover, some of the disadvantages of 

purely majoritarian democratic processes for formulating human rights law can be reduced by 

resorting to a different kind of democratic mechanism-- supermajoritarian constitutional 

lawmaking. 

A. General Benefits of Democratic Processes. 

Democracy provides an important justification for legal norms, including human rights, 

for several reasons. First, many political theorists argue that democratic control of government 

policy has intrinsic value.
36

 If the governed do not have any meaningful control over their rulers, 

it is far from clear that the latter have any inherent right to wield the power that they possess.  

Second, even if democratic control has little or no inherent worth, it still has considerable 

instrumental benefits.  Citizens are likely to be better off under a government subject to 

democratic checks than under one where they are largely absent.
 37

 More generally, democracy 

serves as a check on self-dealing by political elites and helps ensure, at least to some extent, that 

leaders enact policies that serve the interests of their people.
 38

   

 Under some conditions, democratic governance not only protects the public against self-

dealing elites, but also increases the likelihood that political institutions will reach ñcorrectò 

decisions on crucial issues. The Condorcet Jury Theorem is the most famous theory outlining this 

                                                 
36

 See e.g., BENJAMIN BARBER, STRONG DEMOCRACY (1984); CAROLE PATEMAN , PARTICIPATION 

AND DEMOCRATIC THEORY (1970). 
37

 For a recent summary of the evidence, see MORTON HALPERIN, ET AL, THE DEMOCRACY 

ADVANTAGE 25-64, 93-134 (2005). 
38

 For example, it is striking that no democratic nation, no matter how poor, has ever had a mass 

famine within its borders, whereas such events are common in authoritarian and totalitarian states.  See 

AMARTYA SEN, DEVELOPMENT AS FREEDOM 178 (1999) (famously noting that ñthere has never been a 

famine in a functioning multiparty democracyò). 
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possibility.  The theorem assumes that the two alternatives from which voters choose have an 

equal a priori chance of being true.
39

  It then holds that when individuals in a group make 

decisions independently of one another about the truth of propositions and each has a greater than 

50-percent accuracy rate, the decision reached by the majority is likely to assess the truth of the 

proposition correctly.
40

  Thus, majority rule is usually likely to make better decisions than insular 

institutions isolated from democratic control at determining what rights are actually in the public 

interest. One important exception to this proposition is that experts may reach better decisions 

than democracy if each individual voter in the democratic process is less than 50% likely to reach 

the right decision.  Systematic biases in voter deliberations can cause such an outcome.
41

 Even in 

this case, however, the experts may not outperform the democratic process if they lack proper 

incentives to pursue beneficial policies. 

Obviously, democratic processes also have weaknesses. Widespread political ignorance 

and irrationality often prevents voters from monitoring government and makes the enactment of 

flawed policies more likely.
42

 The disproportionate power of organized interest groups allows 

them to ñcaptureò the democratic process and use it in ways that sometimes harm the interests of 

the general public.
43

 For these and other reasons, democratic government may often be inferior to 

market or civil society institutions.
44

  For our purposes, however, the important point is that 

democratic processes are generally superior to nondemocratic policymaking by government. 
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Extensive evidence suggests that democratic political processes generally produce better 

outcomes on a wide range of indicators than do nondemocratic ones.
45

 

 

B.  Is Human Rights Law Special? 

Some might concede the above points for most governmental policy but suggest that 

concern over the democracy deficit of human rights law is misplaced, because human rights are 

universal, natural and countermajoritarian. Because rights are natural and universal, their validity 

does not depend on endorsement by any particular political process.  Because rights are 

restrictions on democratic governments, their content should not be left up to the democratic 

process.   

We do not have space to extensively address the metaphysical status of human rights, but 

we do observe that individuals have disagreed on the content and scope of these rights since the 

issue first arose centuries ago.  Indeed, at times the some human rights claims have been in sharp 

tension with others.  For instance, individual ñnegative rightsò to liberty are often in tension with 

ñpositive rightsò of individuals to resources through provision of the government.
46

 Thus, a key 

question for human rights is epistemic: how are we to know what is the ñrightò content of human 

rights law?  Accordingly, whatever the metaphysical status of rights, citizens need a process to 

determine what rights the law should enforce. Given that the process is likely to be run by the 

institution of government, democratic processes may well be superior to the available 

authoritarian and oligarchic alternatives.   

While as we discuss below, we do not believe that governments should necessarily limit 

themselves to majority rule in determining what is the content of legally enforceable human 

rights, there are reasons that even majority rule is likely to better than authoritarian or  oligarchic 

                                                 
45
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46
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mechanisms in choosing the content of human rights to  be protected by law.  Majority rule has 

virtues that can help maximize citizensô welfare.  One is rooted in a preference analysis of 

voting.
47

  If each voter supports laws that provide him or her with net benefits, then the laws 

supported by the majority should produce total benefits that exceed total costs, because the 

benefits to the greater number of people in the majority will exceed the costs to the minority.
48

 

A second advantage of majority rule in determining human rights is implicit in the 

Condorcet Jury Theorem, discussed above.
49

 If each individual voter is 50% or more likely to 

choose the ñcorrectò package of human rights, a majority rule process will be more likely to reach 

the right result than other methods of decisionmaking.
50

 

In sum, there is little reason to believe that human rights law is an exception to the 

general assumption that democratic lawmaking processes are superior to authoritarianism and 

oligarchy. However, as discussed below, ordinary majority rule democracy may be inferior to 

supermajoritarian constitutional law. 

 

 

C.  Advantages of Supermajoritarian Democratic Processes for Determining Human Rights 

Law.  

  

Mechanisms that are broadly democratic but eschew pure majoritarianism can be better at 

generating protections for minority rights than is majority rule. It does not follow, however, that 

nondemocratic institutions are better than majority rule at generating human rights protections, 

even for minorities.  Nondemocratic institutions lack incentives to protect politically weak 

minorities.  They may also embody prejudices that lead them to protect only some minorities 

                                                 
47
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preference model of voting) 
48 We recognize that this argument assumes, however, assumes that the average cost imposed on 

people harmed by the law does not exceed the average benefit to people helped by it; otherwise, the 

majority might pass a law that provides small benefits to itself, but imposes  much larger costs on the 

minority.  As we describe below, supermajoritarian political processes can address this difficulty. 
49

 See Section ___. above 
50

 See Michelman, supra note x, at 996 (discussing Condorcet model). 

http://www.lexis.com/research/buttonTFLink?_m=62214cdb78ab071935fbecefd1e3a7c0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Tex.%20L.%20Rev.%20703%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=472&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b34%20Loy.%20L.A.%20L.%20Rev.%20985%2cat%20994%5d%5d%3e%3c%2fcite%3e&_fmtstr=VKWIC&docnum=11&_startdoc=11&wchp=dGLbVlb-zSkAz&_md5=6819cf68625d666b2747a44f0fe73392


 18 

while actually being antagonistic towards others.  The choice of which minorities to protect and 

to what degree is hardly a simple one.  

 We recognize that human rights law is often supposed to constrain the majority either 

from making rash decisions in times of crisis or from violating the rights of minorities.  But 

achieving these goals does not depend on abandoning democratic forms of government. It only 

requires that we modify the majority rules of ordinary democratic politics.    

One strategy to restrain majorities, for instance, is to create a democratic form of ñhigher 

politicsòð constitution-making.  Constitutions such as that of the United States and other 

countries are often made by supermajority rules.
51

  These rules require a broad consensus and 

rules made by a consensus can than be used to contain the passions of majorities in ordinary 

governance.
52

  Thus, for example, the United States and other democracies protect freedom of 

speech, which constrains majorities from abandoning that right in times of passion created by 

crisis or war.
53

 Judges then enforce this democratically made consensus against majorities. 

Majorities are restrained but through fundamentally democratic means.   

 Supermajoritarian constitutionalism can also help protect minority rights.  It addresses 

one of the main reasons that majority rule can be less than optimal-- the different intensity of 

preferences of voters.  For instance, a majority may find some religious practices distasteful and 

mildly prefer that they be banned.  But the minority that engages in these practices may intensely 

prefer that they be permitted. Under simple majority rule without constitutional restraints, there is  

a danger that the majority will simply ban those religious practices they dislike. Constitutional 

                                                 
51
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rules enacted by supermajority processes can help restrain such excesses.
54

 

 One response to this problem is to create a process for determining the contents of rights 

that operates behind a ñveil of ignoranceò so that citizens will be unsure of their own future 

preferences, making it unclear whether they and their descendants will be in the highly intense 

minority or the mildly intense majority.
55

   This ignorance will thus cause them to take more 

account of the minorityôs preferences.  Here too, the supermajority rule for passing and repealing 

a constitutional provision creates a form of democracy conducive to the protection of minority 

rights, because it creates such a veil of ignorance.  Because of these voting rules, citizens 

recognize that enactments are likely to endure longer than ordinary legislation and thus are less 

certain about how they or their children will be affected by its long tail.
56

 

In real world constitution-making, of course, framers rarely operate behind a complete 

veil of ignorance.  Nonetheless, supermajoritarian constitutionmaking is closer to a veil of 

ignorance than ordinary majoritaritarian legislation, because it is likely to last longer by virtue of 

being more difficult to repeal.  

Even in the absence of any veil of ignorance effects, the need to  win supermajority 

support is likely to force legislators to take greater account of minority preferences than they 

would under a pure majoritarian democracy. Accordingly, the majority becomes more considerate 

of the minorityôs preferences.  Thus, the United States Constitution, among others,  protects the 

religious freedom of minorities to a greater extent than ordinary political processes would. 

 Accordingly this kind of formal supermajoritarian constitution-making protects human 

                                                 
54
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rights but does so through a democratic process.  Voters participate democratically in the 

selection of constitutional rules, but under voting rules that depart from pure majoritarianism.  

We recognize that not everyone believes that such formal constitution making is 

sufficient to protect all necessary individual rights, particularly as the world changes.  Another 

possible structure is a system where judges have some discretion to elaborate on constitutional 

text to protect individual rights.  But even that system needs some substantial democratic input if 

jurists are to represent the values of people they govern.  In the United States, for instance, an 

elected President nominates the justices and an elected Senate must confirm them.
57

  The 

confirmation process subjects every part of the potential judgesô career and record to substantial 

scrutiny.
58

  Even after confirmation, the press relentlessly covers and critiques Supreme Court 

decisions, and the political branches of government can affect their implementation.
59

  Thus, even 

this model of human rights elaboration has a substantial democratic element, even if it allows 

greater discretion for judicial elites than the more formal model under which judges enforcing the 

Constitution have little or no discretionary power. 

In contrast, as we discuss below, the elites that contribute so much to the development of 

human rights law face no such democratic discipline.  For example, modern publicists are 

generally appointed by fellow faculty members, not democratically accountable officials.  

Members of international organizations are often appointed by authoritarian governments.  Even 

those appointed by democratic governments  are not chosen through processes with anything like 

the publicity or transparency accompanying Supreme Court nominations. 

D. What if Domestic Constitutional Law is Also Produced by Undemocratic Processes? 
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 An important objection to our argument for the advantages of supermajoritarian 

constitutional law is that domestic constitutional law may have been produced by undemocratic 

processes. If so, its democratic credentials may be no better (or even worse) than those of 

international law.  

 This objection may seem to have particular force with respect to the United States 

Constitution, which is much older than that of any other democratic state. As a result of its age, 

most of its important provisions were enacted in the 18th century, at a time when women, slaves, 

many free black males, and even some non-property owning when men were denied the right to 

vote on its ratification. Even the post-civil war amendments of the 1860s were still enacted at a 

time when women were denied the franchise, as were many blacks. 

 There is no denying that this objection partly undercuts the democratic credentials of the 

U.S. Constitution.  But from todayôs perspective the greatest defects  in the Constitution flowing 

from this exclusion have been corrected.  The Thirteenth Amendment prohibits slavery, the 

Fourteenth Amendment constrains government racial discrimination, and the Fifteenth 

Amendment  forbids denial of the franchise on account of race.
60

  The Nineteenth Amendment 

granted women the right to vote. 
61

 The Constitution now grants all people the freedoms of white, 

male property owners in 1789 and thus today our constitutional system as well as that of other 

industrial nations is substantially democratic. Moreover, these changes in the Constitution 

occurred long before international law banned slavery and racial discrimination or required that 

women be given the franchise.  

In fact, it is a measure of the democracy deficit of international human rights law that the 

ratification process that produced the Constitution was still  far more democratic than that which 

produces international human rights law. At the time of the American Revolution, anywhere from 

                                                 
60
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61
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60 to 90 percent of American white males had the right to vote in their respective colonies.
62

 

Property qualifications and other restrictions on the franchise were eased or abolished in many 

states between 1776 and the ratification of the Constitution in 1787-88.
63

 Several states allowed 

free blacks, Native Americans and even noncitizen aliens to vote.
64

 Moreover, many states 

waived property and other restrictions on the franchise for the ratification vote.
65

 It is difficult to 

precisely estimate what percentage of the adult American population was eligible to vote in the 

1787-88 elections for members of the state constitutional ratification conventions. However, it is 

likely that the vast majority of white males were eligible, as were a significant number of free 

blacks, a combined total of perhaps 30 percent of all adults.
66

 This is far short of modern 

democratic standards.  But it was still a much more representative process than that which 

produces most modern international law, which tends to be produced by a tiny, unrepresentative 

elite and influenced by representatives of authoritarian states that deny voting rights to virtually 

their entire populations.
67

 As we discuss below, many of the most important treaties that serve as 

the basis for international human rights law were negotiated during the immediate post-World 

War II era, at a time when many of the most powerful states with veto power over the results 

were severely oppressive totalitarian dictatorships that make the 1780s United States seem a 

democratic paradise by comparison. 

 By the time of the ratification of the Post-Civil War amendments in the late 1860s, 
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restrictions on the franchise had been considerably loosened in most states.
68

 Thus, the relative 

democratic legitimacy of these ratification processes were even stronger than those of the 

Founding ratification.  

 In sum, we believe it is wholly appropriate to criticize the democracy deficit of 

international human rights law by comparing and contrasting the manner in which international 

human rights norms are formed and the manner in which domestic human rights norms are 

created in democratic societies. Democracy can be combined with limits on majority rule that are 

themselves imposed by democratic processes, including ones that depart from pure majority rule. 

In this next section we show that the democracy deficit of international human rights law is 

substantial. 

 

 I II.  THE DEMOCRACY DEFICIT OF INTERNATIONAL HUMAN RIGHTS LAW. 

 We begin by analyzing the nature of the democracy deficit of international human rights 

law in a democratic state.  Of course, if that nation has adopted a provision of international 

human rights law through its domestic democratic processes, there is no democracy deficit.  The 

more interesting question arises when a democratic nation has not incorporated the provisions 

through a process as democratic as that by which incorporates its domestic norms. 

 It might be thought that in the absence of such incorporation, the argument for the 

democracy deficit is simple and compelling.  It is undemocratic to impose norms on a nation that 

has not democratically embraced them. Similarly, it is undemocratic to impose international law 

on a democratic state merely because that law has been enacted by undemocratic processes 

operating in international institutions or authoritarian governments abroad. 

 But advocates of international human rights might plausibly respond that the democracy 

deficit is attenuated and the authority of these norms secured if these norms themselves have a 

strong democratic pedigree from sources other than those of a particular nation.  Thus, advocates 
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have argued that norms found in multilateral agreements on human rights or customary 

international law should be treated as universal, because of the widespread agreement among 

nations that this kind of international law commands. 

 In this part we show that the basic multilateral human rights treaties and norms generated 

by customary international law suffer from a democracy deficit, because they do not provide real 

evidence of consensus or even widespread support for their provisions from the democratic 

nations of the world. The basic multilateral human rights treaties were negotiated at a time when 

totalitarian nations had veto power at the negotiating table.  As a result, no one can be certain that 

the same provisions would have emerged from a process in which all the players  were 

democracies.  Moreover, many  of the democratic states that  agreed to these treaties  did so only 

as a matter of international law and did not incorporate them into domestic law.  The lack of 

domestic effect makes their assent "cheap talk." 

 Customary international law suffers from the same defects in so far as it relies on these 

multilateral agreements for inferences as to the content of custom.  Even apart from such reliance, 

customary international law has multiple democracy deficits.  Its content is inferred by 

unrepresentative groups, such as international courts and publicists.   And it is generated by a 

process that  is not transparent. to the general public. This circumstance creates agency costs and  

undermines democratic legitimacy. 

 A third source of international human rights norms, generally grouped under the term 

ñsoft law,ò is growing in importance, but suffers from a comparable democracy deficit.  These 

kind of norms stem from the deliberations of international organizations and commissions.  The 

difficulty is that such entities are also not democratic even if they purport to be authoritative. 

 Thus, whether human rights norms are rooted in multilateral treaties or customary 

international law, they do not have a strong democratic pedigree.  Of course, the lack of 

democratic provenance does not mean that their provisions are necessarily harmful.   But it does 

show that their soundness must be defended on the basis of some other argument than their 
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appearance in multilateral treaties or as custom.  As a result, their mere existence  as rules of  

international law should not be the basis for direct judicial incorporation, use as a background 

principle of legal interpretation, or even as a reason for legislative adoption.  We address the 

peculiar democracy deficits of multilateral international human rights agreements, customary 

international law and ñsoft lawò in turn. But first we discuss a problem that afflicts them all ï the 

influence of nondemocratic states. 

 

A. The Influence of Nondemocratic States. 

A particularly important and underappreciated element of democracy deficit of 

international human rights law is the pervasive influence of nondemocratic states over its content. 

Nondemocratic governments have little incentive to take account of the interests of either their 

own people or those of foreign states in determining their stances on international law.  

The influence of nondemocratic states is most obvious in multilateral human right treaties 

which although in many cases unratified by the United States, are often claimed as a basis for 

customary international law.
69

  Totalitarian nations such as those of the Soviet bloc were part of 

the give and take in negotiations on these treaties, and exercised effective veto power over their 

adoption. 

The Soviet bloc played a substantial role in determining the content of the Universal 

Declaration of Human Rights, arguably the most important international human rights treaty. 

Joseph Stalinôs representatives successfully insisted on the inclusion of ñsocialò and ñeconomicò 

rights in the document,
70

  watered down protections for political liberties and freedom of 
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speech,
71

  and prevented the inclusion of any significant protection for private property rights.
72

  

The Soviet bloc also exercised extensive influence over the content of the International Covenant 

on Civil and Political Rights, perhaps the second most notable international human rights treat. 
73

  

We can hardly be confident that the same provisions would have emerged absent Soviet 

influence.  

Nondemocratic states also heavily influence the content of other types of ñraw 

international law.ò To the extent that customary international law is based on state practice,
74

 it is 

important to recognize that even today 103 of the worldôs 193 nations are rated either ñNot Freeò 

or only ñPartly Freeò according to Freedom Houseôs annual Survey of political freedom around 

the world.
75

  Thus, the majority of those states influencing the content of ñstate practiceò are 

either dictatorships or at least not fully democratic.  Nondemocratic states are also heavily 

represented in the United Nations Human Rights Council and its predecessor organization, the 

UN Human Rights Commission, and other international bodies that influence the development of 

human rights law.
76

  The same is true of more narrowly focused committees tasked with 

interpreting and applying more specific international human rights treaties.
77
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The strong influence of nondemocratic states is an important shortcoming of all raw 

international law.
78

  But it is a particularly serious problem in the case of international human 

rights law.  Nondemocratic states are by far the most important violators of human rights. State-

sponsored mass murder is responsible for the deaths of hundreds of millions of innocent people in 

the twentieth century alone,
79

  easily overshadowing all other causes of rights violations. 

The Soviet Union, the nondemocratic government with the most influence on the content 

of modern international human rights law was also arguably the greatest of all twentieth century 

violators of human rights.
80

  Current estimates of the death toll of government-sponsored mass 

murder in the USSR range from 20 million to as high as 61 million.
81

  And these figures do not 

even consider the Soviet governmentsô many other human rights violations, such as infringements 

on freedom of speech and religion. 

The USSR and other nondemocratic states that influence the content of international 

human rights law have a fundamental conflict of interest. Protection for many types of human 

rights runs contrary to their policies and ï in the case of political rights, freedom of association, 

and freedom of speech ï might threaten their regimesô grip on power.  They thus have every 

incentive to transform the content of rights whose implementation might interfere with their own 

repressive policies or threaten their hold on power.  

An even more serious impediment to automatically assuming that international human 

rights law is beneficial is the ability of authoritarian nations to use their influence to promote 

ñrightsò that legitimize their authority and justify their use of repression against potential political 
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