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What will happen after Heller? We know that the Supreme Court will
no longer tolerate comprehensive federal prohibitions on home handgun
possession by some class of trustworthy homeowners for the purpose of,
and perhaps only at the time of, self-defense. But the judiciary could push
further, if nothing else by incorporating Heller’s holding into the
Fourteenth Amendment and enforcing it against states and municipalities.
In fact, the majority opinion offered little guidance for future cases. It
presented neither a purely originalist method of constitutional
interpretation nor a constraining doctrinal framework for evaluating other
regulation—even while it gratuitously suggested that much existing gun
control is acceptable. In the absence of more information from the Court,
we identify plausible legal arguments for the next few rounds of litigation
and assess the stakes for social welfare.

We conclude that some of the most salient legal arguments after Heller
have little or no likely consequence for social welfare based on available
data. For example, the looming fight over local handgun bans—an issue
on which we present original empirical data—seems largely
inconsequential. The same can be said for a right to carry a firearm in
public with a permit. On the other hand, less prominent legal arguments
could be quite threatening. Taxation and regulation targeted especially at
firearms might be presumptively disfavored by judges in the future, along
the lines of free speech doctrine. This could have serious consequences.
In addition, Second Amendment doctrine might generally dampen
enthusiasm for innovative regulatory responses to the problem of gun
violence. The threat of litigation may inhibit policy experimentation
ranging from micro-stamping on shell casings, to pre-market review of gun
design, to so-called personalized firearms, and beyond.
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INTRODUCTION

Judicial opinions on supreme law, no matter how backward-looking
their reasoning may appear, are occasions to look forward. They indicate
the position of today’s judges on issues faced by other institutions, and they
signify commitments that these judges are most unwilling to revise. On the
other hand, no opinion can fully chart the future path of judicial doctrine any
more than regulatory, statutory, or constitutional text can provide undisputed
guidance to all readers. Each of these texts must be used by decisionmakers
in the future. In fact, the identity of the relevant decisionmakers is bound
to change over time, with no guarantee that the new group will mimic the
judgment of the old.

Our goal is to consider the plausible future of gun regulation after
District of Columbia v. Heller," without forgetting the limits on accurate

1. 128 S.Ct. 2783 (2008).



56 UCLA L. Rev. (forthcoming 2009) 3

predictions. Heller itself decided little about the Second Amendment’s
scope and the appropriate method by which judges should test for its
violation.  The majority opinion establishes that a certain class of
trustworthy citizens has a judicially enforceable right to an operable
handgun in the home for the purpose of self-defense—perhaps only at the
time of self-defense—as against a flat federal ban on handgun possession.?
The holding leaves many questions undecided. Nor was this case the best
test of judicial courage. Opinion polls showed large national majorities
opposing such bans.® Equally telling, a majority of United States Senators
and House members signed an amicus brief arguing that the District’s
regulations were unconstitutional.* Thus the political environment intimated
little resistance to the narrow outcome in Heller.> After 50,000 words of
argument, counterargument, and apparent compromise, the justices
delivered little more than a new beginning for Second Amendment
arguments in court.®

Understanding the hazards of prediction in these circumstances, we
take a social welfare perspective on gun control as our point of departure.
Our interest is in policy that best serves the overall welfare of the public,
including both gun owners and those at risk from gun-related crimes and
accidents. We care about judicial decisions that advance or retard such
policymaking, but we are less concerned with evaluating the Supreme
Court’s work according to conventional standards of legal argument or an
ideal theory of constitutional interpretation. We would investigate the social
welfare consequences of judicially enforceable gun rights even if these
rights were plainly dictated by justified fidelity to the true meaning of the
Constitution, and even if such rights ought to be understood as trumps to
any further cost-benefit analysis.’

Although this social welfare perspective is wide-ranging in some
respects, it leads us to significant and perhaps surprising conclusions about

2. Seeinfra Part II.A (discussing readings of Heller’s holding).

3. See Lydia Saad, Shrunken Majority Now Favors Stricter Gun Laws, GALLUP NEWS
SERV., Oct. 11, 2007, available at http://www.gallup.com/poll/101731/Shrunken-Majority-Now-
Favors-Stricter-Gun-Laws.aspx.

4. See Brief for Amici Curiae 55 Members of United States Senate, the President of the
United States Senate, and 250 Members of United States House of Representatives in Support of
Respondent, in District of Columbia v. Heller, 128 S.Ct. 2783 (2008). One might ask why these
legislators did not prefer to legislate. See infra note 243.

5. Neither major party candidate for president took issue with the outcome after the fact,
see http://2008central.net/2008/06/26/mccain-and-obama-statements-on-dc-v-heller, although it is
worth noting that John McCain signed the aforementioned amicus brief while Barack Obama did
not, see Brief for Amici Curiae, supra note 4, at 39.

6.  Seeinfra notes 133-136 (collecting examples of litigation in Heller’s wake).

7.  See, e.g., Ronald Dworkin, Rights as Trumps, in THEORIES OF RIGHTS 153, 153, 158,
165-66 (Jeremy Waldron ed., 1984).
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the future of sound gun control policy. To be sure, some of the
constitutional questions emerging after Heller will be relevant to good
public policy. The majority’s list of “presumptively” valid regulations will
have to be confirmed,® and its view of Second Amendment rights might be
extended to state and local governments. These legal questions are obvious
and worth debating. But certain Second Amendment issues that are likely to
be litigated in the near future might be largely irrelevant to social welfare.
An example is the looming fight over state and local handgun bans—an
issue on which we present some original empirical data—and the possibility
of a qualified Second Amendment right to carry a firearm in public with a
permit. On the other hand, certain legal questions that have received less
public attention might have much higher stakes from a social welfare
perspective. An example is the validity of firearms taxes or safety programs
developed especially for firearms. Finally, Heller might be used to dampen
enthusiasm for innovative responses to the ongoing clash of gun rights
advocates and gun control proponents. We will briefly discuss this concern,
along with a faint hope for a better result.’

Our analysis proceeds in three steps. Part | offers some data on gun
ownership in the United States and a sketch of the country’s gun control
regime before Heller. Part Il explains what was decided and left open by
the majority’s opinion, and discusses various models that the Supreme Court
has used tomodulate supreme judicial review in other fields. Part IlI
considers potential consequences of continued judicial oversight of firearms
regulation. Much of the analysis is provisional. But we can suggest danger
zones where aggressive judicial intervention would most likely result in
troubling consequences for social welfare, as well as disputes that seem
unimportant based on current knowledge. The analysis closes with a brief
discussion of the potentially complex relationship between judicial review
and innovation in gun control.

8.  Heller, 128 S.Ct. at 2817 & n. 26; infra text accompanying note 125.

9.  This Article relies on many empirical studies. They will be unfamiliar to most lawyers,
and some readers might wish to minimize the studies’ value for constitutional decisionmaking.
Indeed, the facial plausibility of the data might be influenced by the reader’s feelings about gun
control.  See, e.g.,, Dan M. Kahan & Donald Braman, The Self-Defensive Cognition of Self-
Defense, 45 AM. CRIM. L. REV. 1, 18-19 (2008). But for our purposes, these empirical studies are
essential. We have made best efforts to accurately recount the findings thereinand to draw only
logically supportable conclusions therefrom. The data will not, however, perfectly measure the
psychological or emotional impact of gun rights and gun ownership. The happiness, satisfaction,
fear, and distress arising from the prevalence of guns in America is difficult to measure precisely.

Note also that judicial understandings of constitutional rights can influence the rendering of
ordinary law. Statutory interpretation may be influenced by constitutional doubt, and Heller might
instigate new constitutional doubt when courts interpret statutes. We set aside the difficult project
of predicting and estimating these effects after Heller.
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l. GUNS, RISKS, AND REGULATION IN THE UNITED STATESY
A. Gun Ownership

In America, gun ownership is concentrated. Our best estimate is that
there are 200-250 million firearms in private circulation,"* meaning that
there are nearly enough guns for every adult to have one. But about
seventy-five percent of all adults do not own any guns.*? Recent survey data
suggests that about forty percent of males, about ten percent of females, and
about thirty-five percent of all households have at least one gun."® It seems
that the prevalence of gun ownership by household has been in long-term
decline,* partly because households are becoming smaller and less likely to
include an adult male. On the other hand, most people who own one gun
own many. In 1994, about seventy-five percent of all guns were owned by
those who owned four or more, and this slice of gun owners amounted to
only ten percent of the adult population.’

Firearms ownership is not only concentrated but also associated with
particular geographic locations and socioeconomic traits. The prevalence of

10.  This Part draws on material from Philip J. Cook & Jens Ludwig, The Social Costs of
Gun Ownership. 90 J. Pus. ECON. 379 (2006).

11.  This estimate is based on two sources: federal tax records on sales and a survey. First,
the number of new guns added each year is taken from tax data kept by the federal government on
manufactures, imports, and exports. The annual count of net additions can be cumulated over, say,
the last century, with some assumption about the rate of removal through such mechanisms as off-
the-books exports, breakage, and police confiscation. See GARY KLECK, TARGETING GUNS:
FIREARMS AND THEIR CONTROL 63-64 (1997); Philip J. Cook, The Technology of Personal
Violence, in CRIME AND JUSTICE: A REVIEW OF RESEARCH 1-71 (Michael Tonry ed., 1991). The
second basis for estimating the stock is the one-time National Survey of the Personal Ownership of
Firearms (NSPOF), conducted in 1994. This is the only survey that has attempted to determine the
number of guns in private hands. A number of other surveys, including the General Social Survey,
provide an estimate of the prevalence of gun ownership among individuals and households but do
not attempt to determine the average number of guns per gun owner. The NSPOF estimate for the
number of guns in 1994 was 192 million, a number that is compatible with the “sales
accumulation” method, assuming that just fifteen percent of the new guns sold since 1899 have
been discarded or destroyed. See Philip J. Cook & Jens Ludwig, Aiming for Evidence-Based Gun
Policy, 25 J. POL. ANAL. & MAN. 691, 699-700 (2006). Since the NSPOF survey, the annual rate
of net additions to the gun stock has been about 4-5 million per year, see BUREAU OF ALCOHOL,
TOBACCO & FIREARMS, FIREARMS COMMERCE IN THE UNITED STATES (2002); BUREAU OF
ALCOHOL, TOBACCO & FIREARMS, FIREARMS COMMERCE IN THE UNITED STATES (2001)—or 50—
60 million by 2006. Given a continued removal rate of just one percent, the stock as of 2006
would be about 220 million.

12. See PHILIP J. COOK & JENS LUDWIG, GUNS IN AMERICA: RESULTS OF A
COMPREHENSIVE SURVEY OF GUN OWNERSHIP AND USE 24 (1996).

13.  Seeid. at 24, 54.

14. See id. at 9; TOM W. SMITH, PUBLIC ATTITUDES TOWARDS THE REGULATION OF
FIREARMS 1 & fig. 2 (2007).

15. See COOK & LUDWIG, supra note 12, at 13-14, 32.
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gun ownership differs widely across regions, states, and localities, and
across different demographic groups. For example, while it appears that
about thirteen percent of Massachusetts households own a gun, fully sixty
percent of Mississippi households own one.’® Residents of rural areas and
small towns are far more likely to own a gun than residents of large cities,
partly because of the importance of hunting and sport shooting in those
communities. And this geographic skew is consistent with a concentration
of ownership among middle-aged, middle-income households.” These
attributes are associated with relatively low involvement in criminal
violence,*® and it is reasonable to suppose that most guns are in the hands of
people who are unlikely to misuse them. Still, gun owners as a group are
more likely than other adults to have a criminal record.™

Of the subset of Americans who own firearms, handguns are somewhat
popular but by no means the dominant type of weapon. Around thirty-three
percent of America’s privately held firearms are handguns, which are more
likely than long guns to be kept for defense against crime.?’ In the 1970s,
about thirty-three percent of new guns were handguns, a figure which grew
to nearly fifty percent by the early 1990s and then fell back to around forty
percent.?* Despite the long-term increase in the relative importance of
handgun sales, a mere twenty percent of gun-owning individuals have only
handguns; forty-four percent have both handguns and long guns, reflecting
the fact that most people who have acquired guns for self-protection are also
hunters and target shooters.?? Less than fifty percent of gun owners say that
their primary motivation for having a gun is self-protection against crime.?

Most Americans get their guns from regulated dealers, but a significant
number of acquisitions are either less regulated or criminal. The majority of
guns in circulation were obtained by their owners directly from a federally
licensed firearm dealer (FFL).** However, the thirty to forty percent of all

16.  See D. Azrael, Philip J. Cook & Matthew Miller, State and Local Prevalence of
Firearms Ownership: Measurement, Structure, and Trends, 20 J. QUANTITATIVE CRIMINOLOGY
43 (2004).

17.  See COOK & LUDWIG, supra note 15, at 53-55.

18.  See Ching-Chi Hsieh & M. D. Pugh, Poverty, Income Inequality, and Violent Crime: A
Meta-Analysis of Recent Aggregate Data Studies, 18 CRIM. JUSTICE REV. 182, 198 (1993)
(showing a correlation between poverty, income inequality, and violent crime); Federal Bureau of
Investigation, Crime in the United States 2007 (table 38), available at
http://lwww.fbi.gov/ucr/cius2007/data/table_38.html (indicating that only about 23% of violent
crimes are committed by people between ages 30 and 50).

19.  Seeid. at 35.

20.  Seeid. at 14-16, 37-39.

21.  See BUREAU OF ALCOHOL, TOBACCO & FIREARMS, U.S. DEPT. OF THE TREASURY,
COMMERCE IN FIREARMS IN THE UNITED STATES 7 (2000) (dating the decline at 1997).

22.  See COOK & LUDWIG, supra note 15, at 53.

23.  Seeid. at 56.

24.  Seeid.at31.
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gun transfers that do not involve licensed dealers—the so-called secondary
market®—accounts for most guns used in crime.”® Despite the prominence
of gun shows in contemporary policy debates, the best available evidence
suggests that such shows account for only a small share of all secondary
market sales.”” Another important source of crime guns is theft. Over
500,000 guns are stolen each year.?®

B. Gun Violence

Including homicide, suicide, and accidental deaths, 30,694 Americans
died by gunfire in 2005. This amounts to a gun-related mortality rate of
10.4 deaths per 100,000 people for the year.?® The mortality rate is down
substantially from 1990, when it was 14.9 per 100,000, but is still much
higher than the observed rate in, say, 1950.%

Intentional violence is the major exception to the general decline in
death by injury during the last fifty years.> More Americans die each year
by gun suicide than gun homicide.*> However, more people suffer nonfatal
gun injuries from crime than from unsuccessful suicide attempts. The case
fatality rate, which is much higher for attempted suicide than for gunshot
wounds from criminal assaults, accounts for this difference. In addition,
800 people per year die from unintentional gunshot injuries, although this
figure is heavily influenced by coroners’ standards concerning what
constitutes an accident as opposed to a homicide or suicide.*®

Although everyone shares in the costs of gun violence to some extent,
the shooters and victims are not a representative slice of the population. In

25.  See Philip J. Cook, Stephanie Molliconi, & Thomas B. Cole, Regulating Gun Markets,
86 J. CRIM. L. & CRIMINOLOGY 59 (1995).

26.  See JAMES D. WRIGHT & PETER H. R0OSSI, ARMED AND CONSIDERED DANGEROUS: A
SURVEY OF FELONS AND THEIR FIREARMS 4 (expanded ed. 1994); JOSEPH F. SHELEY & JAMES D.
WRIGHT, IN THE LINE OF FIRE: YOUTH, GUNS, AND VIOLENCE IN URBAN AMERICA (1995); Philip
J. Cook & Anthony A. Braga, Comprehensive Firearms Tracing: Strategic and Investigative Uses
of New Data on Firearms Markets, 43 ARIz. L. REV. 277, 291-92 (2001).

27.  See COOK & LUDWIG, supra note 15, at 25 thl. 3.11.

28.  Seeid. at 41; KLECK, supra note 11, at 90.

29.  See Centers for Disease Control & Prevention, National Center for Injury Prevention &
Control, WISQARS Fatal Injuries: Mortality Reports, available at
http://webappa.cdc.gov/sasweb/ncipc/mortrate.ntml  (accessed Sept. 8, 2008) [hereinafter
WISQARS].

30.  See PHILIP J. COOK & JENS LUDWIG, GUN VIOLENCE: THE REAL COsTs 18-19 (2000);
U.S. DEP'T OF HEALTH, ED. & WELFARE, VITAL STATISTICS OF THE UNITED STATES 77-78
(1950), available at http://www.cdc.gov/nchs/data/vsus/VSUS_1950_3.pdf.

31.  See COOK & LUDWIG, supra note 30, at 21-27.

32.  See CENTER FOR DISEASE CONTROL & PREVENTION, NATIONAL VITAL STATISTICS
REPORTS—DEATHS: PRELIMINARY DATA FOR 2006, at 20 (2008), available at
http://www.cdc.gov/nchs/data/nvsr/nvsr56/nvsr56_16.pdf.

33.  Seeid. at 19, 37.
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2005, the gun homicide victimization rate for Hispanic men ages 18-29 was
six times the rate for nonHispanic white men of the same age.** And the
gun homicide rate for black men ages 18-29—99 per 100,000—was a
remarkable twenty-four times the rate for white males in that age group.®
In addition, there appears to be considerable overlap between the
populations of potential offenders and victims: the large majority of both
groups have prior criminal records.®® The demographics of gun suicide look
somewhat different. While suicides and homicides both occur
disproportionately among those with low incomes or educational attainment,
gun suicides are more common among whites than blacks, and more
common among the old than among young or middle-aged adults.’ Men
are vastly overrepresented in all categories.

However, the costs of gun violence to society are more evenly
distributed across the population than victimization statistics might suggest.
The threat of being shot prompts private citizens and public institutions to
undertake a variety of costly measures to reduce this risk, and many people
live with anxiety arising from the lingering chance that they or a loved one
could be shot. As one local district attorney notes, “Gun violence is what
makes people afraid to go to the corner store at night.”*® As a result, the
threat of gun violence in some neighborhoods is an important disamenity
that depresses property values and economic development. Gun violence,
then, is a multifaceted problem that has notable effects on public health,
crime, and living standards.

While guantifying the magnitude of these social costs is difficult, one
contingent-valuation (CV) survey estimate found that the costs of gun
violence were on the order of $100 billion in 1995.*° Most of these costs
($80 billion) come from crime-related gun violence.®* Dividing by the

34.  See WISQARS, supra note 29.

35.  See WISQARS, supra note 29.

36.  See David M. Kennedy, Anne M. Piehl & Anthony A. Braga, Youth Violence in Boston:
Gun Markets, Serious Youth Offenders, and a Use-Reduction Strategy, 59 L. & CONTEMP. PROBS.
147, 191 thls. 1 & 2 (1996); Michael D. McGonigal et al., Urban Firearm Deaths: A Five-Year
Perspective, 35 J. TRAUMA 532 (1993); Philip J. Cook, Jens Ludwig & Anothony A. Braga,
Criminal Records of Homicide Offenders, 294 J. AMER. MED. ASSN. 598 (2005); see also Don B.
Kates, Jr. & Daniel D. Polsby, The Myth of the “Virgin Killer””: Law-Abiding Persons Who Kill in
Fit of Rage 19-20 (2000) (unpublished manuscript), available at
http://www.hoffmang.com/firearms/kates/Myth_of _the_Virgin_Killer-Kates-Polsby.pdf.

37.  See COOK & LUDWIG, supra note 30, at 23-24.

38. J. Kalil, A New Approach: Prosecutors Take Aim at Gun Crimes, LAS VEGAS REV.-J.,
Mar. 9, 2002, at 1B.

39. See COOK & LUDWIG, supra note 30, at 11.

40. Seeid.at 10
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annual number of crime-related gunshot wounds, including homicides,
implies a social cost per crime-related gun injury of around $1 million.*"

C. Gun Regulation by Ordinary Law

While far less stringent than regulation in other wealthy nations,*” state
and federal law in the United States regulates most aspects of firearms
commerce and possession. It should be noted up front, however, that gun
regulation in the United States is almost entirely a product of legislation
rather than rulemaking processes in administrative agencies. The latter
would tend to place greater demands on the decisionmakers to solicit
alternative viewpoints and to show a serious consideration of costs and
benefits. The legislative process tends to have no such formal requirements
before enactment.

1. Interstate Transactions and Access Restrictions

A primary objective of federal gun regulation is to minimize policy
spillover across state lines. The balance between benefit and cost in gun
possession and regulation differs widely across states. Federal law aims to
ensure that stringent regulations on firearms commerce in some states are
not undercut by relatively lax regulation in other states.”® The citizens of
rural Montana understandably favor a more permissive system than those
living in Chicago, and both can be accommodated if transfers between them
are effectively limited. In response to such concerns, the Gun Control Act
of 1968* established the framework for the current system of controls on

41.  See Jens Ludwig & Philip J. Cook, The Benefits of Reducing Gun Violence: Evidence
From Contingent-Valuation Survey Data, 22 J. RISK & UNCERTAINTY 207, 213-14 (2001). This
estimate is intended to capture the costs of gun misuse and so ignores the benefits to society from
widespread gun ownership—in the same way that studies of the social costs of automobile
accidents ignore the benefits from driving. The figure comes, in part, from CV responses about
what people say they would pay to reduce crime-related gun violence by 30 percent. One potential
concern is that these estimates assume that societal willingness to pay to reduce gun violence is
linear with the proportion of gun violence eliminated, which may not be the case. And in practice
there remains some uncertainty about the reliability of the CV measurement technology. In any
case, most of the estimated costs of gun violence to the United States appear to come from crime,
insofar as suicide is treated as a private concern, and the estimated costs of gun crime by COOK &
LUDWIG, supra note 30, at 10-11, fits comfortably next to more recent CV estimates for the social
costs of crime more generally. See M.A. Cohen et al., Willingness-to-Pay for Crime Control
Programs, 42 CRIMINOLOGY 89 (2004).

42.  See DAVID HEMENWAY, PRIVATE GUNS, PUBLIC HEALTH 2-3 (2004).

43.  See Franklin E. Zimring, Firearms and Federal Law: The Gun Control Act of 1968, 4 J.
LEGAL STUD. 133 (1975).

44.  Pub. L. 90-351, tit. IV, § 902, 82 Stat. 226 (June 19, 1968) & Pub. L. 90-618, tit. I,
§ 102, 82 Stat. 1214 (Oct. 22, 1968), codified at 18 U.S.C. §§ 921-930 (2008).
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gun transfers. All shipments of firearms, including mail-order sales, are
limited to federally licensed dealers. These dealers are required to obey
applicable state and local ordinances and to observe certain restrictions on
sales of guns to out-of-state residents.*

In addition to controlling regulatory spillover between states, federal
law establishes a national regulatory floor of restrictions on the acquisition
and possession of guns. Thus the Gun Control Act specifies several
categories of people who are denied the right to receive or possess a gun,
including illegal aliens, people convicted of a felony or an act of domestic
violence, people under indictment, illicit drug users, and those who have at
some time been involuntarily committed to a mental institution.® In
addition, federally licensed dealers may not sell handguns to people younger
than age 21, or long guns to those younger than 18.*” And dealers are
required to ask for identification from all would-be buyers, have them sign a
form indicating that they are not within a proscribed category, and initiate a
criminal history check.”® Finally, dealers are required to keep a record of
each completed sale and to cooperate with authorities when they need to
access those records for gun-tracing purposes.*

Notably omitted from federal regulation are gun sales by people not in
the business. Such sellers, whether at a gun show or elsewhere, may
transfer a gun without keeping a record of sale or performing a background
check.® This private sale loophole is a major gap in federal regulation and
helps the used gun market thrive.

State regulation provides another layer of restrictions on transfer,
possession, and use of firearms. Eleven states require handgun buyers to
obtain a permit or license before taking possession, a process that typically
entails a fee and a waiting period.®® All but a few such transfer-control
systems are permissive, however, in that most people are legally entitled to
obtain a gun. In the few permitting and licensingjurisdictions that do not
have permissive standards, including Massachusetts and New York City, it

45, See 18 U.S.C. § 922(b)-(e) (2008). The McClure-Volkmer Amendment of 1986 eased
the restriction on out-of-state purchases of rifles and shotguns. Id. at 8§ 922-923. Such purchases
are now legal as long as they comply with the regulations of both the buyer’s state of residence and
the state in which the sale occurs.

46.  Seeid. § 922(d)(4).

47.  Seeid. § 922(b)(1).

48.  Seeid. § 922(d).

49.  See id. §922(s); LEGAL COMMUNITY AGAINST VIOLENCE REPORT, REGULATING
GUNS IN AMERICA: AN EVALUATION AND COMPARATIVE ANALYSIS OF FEDERAL, STATE, AND
SELECTED LOCAL GUN LAws 145-48 (2008) [hereinafter LCAV REPORT]; Jon S. Vernick &
Stephen P. Teret, A Public Health Approach to Regulating Firearms as Consumer Products, 148
U. PA. L. REV. 1193, 1196 (2000).

50.  See 18 U.S.C § 921(a)(21)(C) (2008).

51. See LCAV REPORT, supra note 49, at 162—63.
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is difficult to obtain a handgun legally. Chicago (since 1982) and
Washington, D.C. (since 1976) largely prohibited handgun ownership as a
matter of formal law—although the District’s handgun ban cannot be
enforced in all circumstances after Heller.*? State legislatures have enacted
a variety of more modest restrictions on firearms commerce as well. For
example, Virginia, Maryland, and California limit dealers to selling no more
than one handgun a month to any one buyer.>®

2. Gun Design

Federal law also imposes some restrictions on gun design, and certain
types of firearms are effectively prohibited. The National Firearms Act of
1934 (NFA)>* was intended to eliminate Prohibition-era gangster firearms,
including sawed-off shotguns, hand grenades, and automatic weapons
capable of continuous rapid fire with a single pull of the trigger.® All such
weapons had to be registered with the federal government and transfers were
subject to a tax of $200, which at the time of enactment was confiscatory.”®
While some of these weapons have remained in legal circulation, the
NFA—now amended to ban the introduction of new weapons of this
sort>’—appears to have been quite effective at reducing the use of automatic
weapons in crime.®

Furthermore, the Gun Control Act of 1968 included a ban on the
import of small, cheap handguns,® sometimes known as “Saturday Night
Specials.” This ban uses criteria to assign points to a gun model depending
on its size and other qualities.®* Handguns that fail to achieve a minimum
score on the factoring criteria, or that fail to meet size and safety criteria,
cannot be imported. However, domestic manufacturers may lawfully
assemble guns, often from imported parts, that would fail the factoring

52.  Seeinfra Part Il.LA-11.B. On the District’s revised rules, see note 113, below.

53.  See CAL. PENAL CODE §§ 1207(a)(9), (c)(6), 12071(b)(7)(F) (2008); MD. CODE ANN.,
PuB. SAFETY §5-128(a)-(b) (West 2008); VA. CODE ANN. § 18.2-308.3:2(P) (2008); see also
LCAV REPORT, supra note 49, at 140-41.

54. 26 U.S.C §§ 5801-5872 (2008).

55.  Seeid. §5845.

56.  Seeid. § 5811.

57.  Seeid. § 5861.

58.  See GARY KLECK, POINT BLANK: REGULATING GUNS IN AMERICA 67-70 (2005).

59.  An important loophole allowed the import of parts of handguns that could not meet the
“sporting purposes” test of the Gun Control Act. This loophole was closed by the McClure-
Volkmer Amendment of 1986. See Zimring, supra note 43, at 155; Philip J. Cook, Mark H.
Moore, & Anthony A. Braga, Gun Control, in CRIME: PUBLIC POLICIES FOR CRIME CONTROL 291
(James Q. Wilson & Joan Petersilia eds., 2002).

60.  See Zimring, supra note 43, at 156; TRUDY A. KARLSON & STEPHEN W. HARGARTEN,
REDUCING FIREARM INJURY AND DEATH: A PUBLIC HEALTH SOURCEBOOK ON GUNS 74 (1997)
(listing some of the factoring criteria for imported guns).
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criteria. This market niche has been well supplied. One study found that
one-third of new domestically manufactured handgun models did not meet
the size or quality requirements applied to imports.®

In 1994, Congress temporarily banned the importation and manufacture
of certain assault weapons (military-style semi-automatic firearms). The
Crime Control Act® banned nineteen such weapons by name, and others
were outlawed if they possessed some combination of design features such
as a detachable magazine, barrel shroud, or bayonet mount.®® The Act also
banned manufacture and import of magazines holding more than 10
rounds.**  However, then-existing assault weapons and large-capacity
magazines were grandfathered.®® And in 2004, the ban was allowed to
expire.®

Aside from these design prohibitions, federal law has been permissive.
It leaves unregulated those types of firearms that are not specifically banned.
Furthermore, firearms and ammunition are excluded from the purview of the
Consumer Product Safety Commission.®” Nor is there any federal agency
with responsibility for reviewing the design of firearms, or any mechanism
in place for identifying unsafe models that could lead to a recall and
correction.®®

But some states have acted independently. In 2000, the Massachusetts
Attorney General announced that firearms would henceforth be regulated by
a state agency with jurisdiction over other consumer products, and firearms
judged unacceptable would be taken off the market.”® Massachusetts is
unique in asserting broad state authority to regulate gun design and safety
per se, though a handful of other state legislatures have restricted the design
of new guns in more limited fashion. The first important instance occurred
in Maryland, which enacted its own ban on Saturday Night Specials. The
legislature was responding to a successful suit against a gun manufacturer.

61.  See John S. Milne et al., Effect of Current Regulations on Handgun Safety Features, 41
ANN. EMERG. MED. 1 (2003); see also GAREN WINTEMUTE, RING OF FIRE: THE HANDGUN
MAKERS OF SOUTHERN CALIFORNIA 11-17 (1994).

62.  Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108
Stat. 1796 (1994).

63.  Seeid. § 110102.

64.  Seeid. § 110103(b)(A).

65.  See Christopher S. Koper & Jeffrey A. Roth, The Impact of the 1994 Federal Assault
Weapon Ban on Gun Violence and Outcomes, 17 J. QUAN. CRIM. 33, 36 (2001).

66.  See Pub. L. No. 103-322, 108 Stat. 1796, § 110105 (1994).

67.  See Vernick and Teret, supra note 49, at 1196.

68.  See RICHARD J. BONNIE, CAROLYN FULCO & CATHARYN T. LIVERMAN, REDUCING
THE BURDEN OF INJURY: ADVANCEMENT AND TREATMENT 126 (1999).

69.  The new rules effectively ban Saturday Night Specials and require that handguns sold in
Massachusetts include childproof locks, tamper-proof serial numbers, and safety warnings. The
new gun safety regulations affect manufacturers as well as retailers. See MASS. CODE REGS. ch.
940, § 16.01-09 (2008).
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In exchange for relieving manufacturers of small, cheap handguns from
liability, the legislature created a process for reviewing handgun designs and
specifying which models would be ruled out due to size and safety
concerns.”® As of 2008, eight states have some version of a ban on Saturday
Night Specials™ California has also been active in recent years, instituting a
ban on assault weapons and establishing a number of handgun safety
requirements.”

3. Gun Possession and Use

States and some localities also specify the rules under which guns may
be carried in public. Every state except Vermont and Alaska places some
restriction on carrying a concealed firearm.” However, the trend over the
past several decades has been to ease restrictions on concealed carry,
replacing prohibition with a permit system and easing the requirements to
obtain a permit. Currently, in most states adults who are entitled to possess
a handgun can obtain a permit to carry after paying a fee.”

In addition, there has been some effort to regulate firearms storage.
Since 2005, federal law has required all handguns sold by licensed dealers to
come equipped with a secure storage device.”” As well, eleven states and
the District of Columbia have laws concerning firearm locking devices.”
Massachusetts and the District require that all firearms be stored with a lock
in place.”” And the Maryland legislature recently adopted a pioneering
requirement: All handguns manufactured after 2003 and sold in that state
must be “personalized” with a built-in locking device that requires a key or
combination to release.”

4. Record Keeping
Some gun regulations are designed to assist law enforcement in solving

crimes. In particular, federal law requires that all licensees in the chain of
commerce—manufacturers, distributors, retail dealers—keep records of

70.  See MD. PuB. SAFETY CODE ANN. 8§ 5-405 (2008); see also Jon S. Vernick et al.,
Effects of Maryland’s Law Banning Saturday Night Specials on Crime Guns, 5 INJ. PREVENTION
259 (1999).

71.  See LCAV REPORT, supra note 49, at 218.

72.  Seeid. at 220-21.

73.  Seeid. at 208.

74.  Seeid. at 203; JOHN R. LOTT JR., MORE GUNS, LESS CRIME: UNDERSTANDING CRIME
AND GUN CONTROL LAWS 43 (2000).

75.  Protection of Lawful Commerce in Arms Act, 18 U.S.C. § 922(z) (2008).

76.  See LCAV REPORT, supra note 49, at xvi.

77.  Seeid. at 226.

78.  See MD. PuB. SAFETY CODE ANN. § 5-132 (2008).
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transfers and provide them to law enforcement for tracing purposes.” For
example, if a police department confiscates a firearm that may have been
used in a crime, they can submit a trace request through the National
Tracing Center of the Bureau of Alcohol, Tobacco, Firearms, and
Explosives (ATF), which will attempt to trace the chain of commerce using
the serial number and other characteristics of the gun. If all goes well, the
retail dealer who first sold the gun will be identified and will supply
information from the form that the buyer filled out. This system is
inefficient and error-prone, and