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Abstract

In situations where people have an incentive tadioate their behavior, law can provide
a framework for understanding and predicting whihers are likely to do. According to the
focal point theory of expressive law, the law'saration of a behavior can sometimes create
self-fulfilling expectations that it will occur. Esting theories of legal compliance emphasize the
effect of sanctions or legitimacy; we argue thatddition to sanctions and legitimacy, law can
also influence compliance simply by making one onte salient. We tested this claim in two
experiments where sanctions and legitimacy wereé ¢@hstant. Experiment 1 demonstrated that
a mandatory legal rule operating in a property wlispnfluenced compliance only when there is
an element of coordination. Experiment 2 demoretrttat a default rule in a contract
negotiation acted as a focal point for coordinatiegotiation decisions. Both experiments
confirm that legal rules can create a focal pointiad which people tend to coordinate in a
mixed motive coordination game.



Coordinating in the Shadow of the Law: Two Contextualized Tests of the Focal
Point Theory of Legal Compliance
I ntroduction

One central question for social scientists whagtaw concerns the mechanisms by which
law affects human behavior; that is, how does lawk® Of course, there is no simple answer to
this question, because a great variety of factoaps and control the impact of law. Perhaps the
most comprehensively researched factor is sanctimrseconomists, questions about the effect
of law on human behavior begin (and generally avitt) the assumption that behavior responds
to rewards and punishments. That is, people olveydahe extent that legal sanctions raise the
expected cost of non-compliance beyond the expdirdfits (Becker, 1968)

On the other hand, scholars working from the petsge of other social sciences
(anthropologists, psychologists, sociologists, political scientists, among others) recognize
that motives for compliance are often more compihex the stark cost-benefit analysis assumed
by economists (Stryker, 1994; Friedman, 2005).hi® ¢nd, many social scientists who study
legal compliance emphasize that people generally tdw to the extent they perceive law and
legal actors as authoritative and legitimate. Tla@eemany examples, from many different
domains. When police treat people with respectdigaiity, they gain legitimacy, and as a result,
cooperation and compliance of citizens (Tyler, 198@er and Fagan, 2008). Tax authorities
gain more compliance when they treat people faing respectfully (Wenzel, 2002; Murphy,
2005). The institutional legitimacy of the U.S. $ipe Court has remained steady over many
years, and this reserve of goodwill is thoughtiréase the likelihood of acceptance of

unpopular court decisions (Caldeira & Gibson, 199&son, 2007). Indeed, law is a complex



structure, and its perceived legitimacy varies Widever cultures, times, and domains of its
everyday instantiation (Sarat & Kearns, 1993 pwg;h8nan, 1997 pp.486-90; Calavita, 2001).

The two approaches of sanctions and legitimacyaite different from one another. The
approach that focuses on law working primarily tlgle sanctions is most readily identified with
the Law & Economics movement; the approach thaides on law working through legitimacy
is commonly identified with the Law & Society movent. Together these two different
approaches dominate the social science debateggahdempliance. In this Article, we aim to
bridge these two approaches (see generally, Ede0&d), by empirically demonstrating a
third, complementary way that law influences bebav®ur approach incorporates elements of
the Law & Economics approach in its assumptionsitbelf-interested human behavior, as well
as elements of the Law & Society approach in itpleasis on the social actor in a social context.

In recent years, several theorists (e.g., Coo8981Garrett & Weingast, 1993; Ginsburg &
McAdams, 2004; Hardin, 1989; Hay & Shleifer, 19€8;Posner, 2000; McAdams & Nadler
2005) have argued that in certain circumstancesriduces compliance merely by its ability to
make a particular behavior salient. Law tends smdattention to the behavior it demands and,
in certain situations, the fact that everyone’sraton is focused on a particular behavior creates
an incentive to engage in it. Specifically, whee gfarties involved have some common
incentive to “coordinate” their behavior, the lavagiculation of a behavior will tend to create
self-fulfilling expectations that it will occur. Weall this “the focal point theory” of expressive
law (McAdams & Nadler 2005).

According to the theory, the focal effect of theslan behavior depends neither on law’s

legitimacy nor on the existence of legal sancti@msider a simple example of coordination:

drivers in a brand new society are likely to follawule that says “drive on the right” primarily



because they wish to avoid collisions; fear of §ane and respect for legal authorities is rather
beside the point here. Thus, in situations wheoplgehave an incentive to coordinate their
behavior, law can provide a framework for underdiiag and predicting what others are likely to
do. The shadow cast by law in these situationsshdople predict not what a court is likely to
do (Mnookin & Kornhauser, 1979), but rather, whtiteo people who are also aware of the law
are likely to do.

The focal point claim is modest. Those advocativigyunderstanding of law do not seek to
displace the dominant theories of legal compliabcémerely to supplement them. Indeed, one
reason that social science has generally ignomeébttal point effect of law, we believe, is that
other compliance mechanisms are usually more irapbrThus, if legal compliance were not so
significant, it might not much matter that we dd fudly understand the reasons for compliance.
We might be content to know that sanctions an@/gitimacy generate most of the compliance
we observe without worrying about what generéttesest By contrast, we assume that the
issue of legal compliance is a matter of parameaantern, and that scholars and policy-makers
wish to gain a full understanding about the caosathanisms that produce compliance with the
law. If so, then it is important to understand ameasure all mechanisms of compliance,
including law’s “focal effect” — that is, the degréo which the “shadow” cast by a legal rule
produces self-fulfilling expectations of the betmwhe law demands. (For the same reason, we
should be concerned about additional complianceribe that we do not explore here, such as
expressive theories of a different sort, e.g., Diaggala & McAdams, 2003; McAdams, 2000).

Another reason that social science has faileditivess the focal point theory is that it is
exceedingly difficult to empirically test in theefd. It is possible in the field to obtain measures

of the perceived threat of legal sanctions as agthe perceived legitimacy of law or legal



actors, so one can plausibly separate the effétheesanctions and legitimacy (e.g., Grasmick

& Green, 1980; Silberman, 1976; Tyler, 1990). Bynitcast, in the field, one cannot easily test
the focal point theory. The focal effect worksdrgating salience, yet the salience of a legal rule
itself is nearly always bound up with the salientéegitimacy and of sanctions. As we explain
below, it is even possible that sanctions andilegity work in part by contributing to the law’s
ability to generate salience and therefore wonbart through the focal effect. We have therefore
found it necessary to test the focal point effeqegimentally, where we can carefully control

the different elements of law to see if and hoviesak influences behavior independently of
legitimacy or sanctions.

In previous experiments (McAdams & Nadler 20059, @@nducted our first test of the focal
point theory in a highly abstract setting. To averdirely the effect of legal legitimacy and legal
sanctions, we made no reference to law at alle&tstpairs of participants interacted in a game
which paid out real money based on each playelessen. The game created some conflict
because different outcomes paid unequal amoumtoey, so one outcome was better for one
participant and the other was better for the opizeticipant. We enhanced the salience of certain
choices in the game by issuing a recommendatian &adhird party (either a mechanical spinner
or another participant). We found that third pargssages highlighting a particular outcome
influenced players to select that outcome, evenghdhere were no sanctions for ignoring the
message and even when the source of the messagmtwadued with legitimacy. This
experiment demonstrated that, despite the comfétiveen the individuals playing the game, a
third party’s “mere” expression could influence htiwe players behaved.

In this prior work, we argued that the experimgernonstrated the focal effect of law based

on aninferencethat law is a type of third-party expression. they words, we interpreted our



results as demonstrating that, in certain circuntgaany third party expression can influence
behavior by making certain outcomes salient. S@sgerted that, if expression as weak as a
spinner or randomly selected individual can inflicebehavior merely by expressing it, then law
can do the same. But the last step of our reasamirsgnot directly tested by the experiment.
Because we used an abstract design making no megitlaw, we could not directly test
whether law specifically has this focal effect. &ntrast, in the two experiments we report here,
we supply the missing piece of the puzzle by diydeisting the effect of “law.” To do so, we
used two highly contextualized settings, as expldim detail below. Our results are consistent
with our prior finding that, controlling for legitiacy and sanctions, law can influence behavior
expressively. In particular, we find that people arore likely to indicate a willingness to obey
law in those precise circumstances where the thei@gicts a focal effect than in circumstances
where the theory predicts no focal effect.

We proceed as follows. Section | explains thelfpoant theory. Section 1l and Section 1lI

report two new contextualized experiments. SedNbooncludes.

I. The Focal Point Theory of Expressive Law

The theory we test arises out of the economicrthebstrategic interaction — “game theory”
— which we present in informal terms. The focahptheory of expressive law relies on four
claims: (1) that individuals’ need for “coordinatiois pervasive; (2) that where individuals need
to coordinate among possible behaviors, any featiuttee environment that causes one behavior
to be salient will tend to produce that behaviod &3) that public third party expression, by
publicly endorsing a particular behavior, tendsnke that behavior salient. If so, then we claim

(4) that law is one form of third party expressaapable of making salient a behavior and



thereby producing self-fulfilling expectations thiatvill occur. The last claim is the one we test

in the experiments reported here. We explain ekman turn.

A. TheNeed for Coordination is Pervasive

Many theorists overlook the pervasiveness of doattn in social life. In g@ure
coordination game, two individuals each make sohwéce where each cares only about
“matching” or coordinating herr choice with the ethFor example, two people are trying to find
each other and must choose between going to plaselAjoing to place B. Or two drivers in a
new society must decide whether to drive on thedee@irive on the right. In general, the
coordinationproblemis that one person’s best choice depends on \Wwaaeicond person does,
but the second person’s best choice depends ontidtst person does. In the pure
coordination situation, the interests of both peapke entirely common. Both people care only
about matching their outcomes, such as both chgdsior both choosing the right side of the
road. There is no conflict..

If the need for coordination existed only in thigre form, it would not have much relevance
to the social world. But in more complex situationtiere motives conflict, there may also be a
strong element of coordination. In other words, wueld does not consist of only (1) situations
of pure coordination and (2) situations of pureftici but also (3) mixed motive situations of
conflict and coordination. For this reason, thedhiee coordination is socially pervasive
(Schelling, 1960; Sugden 1986).

Many traffic situations illustrate this mix of citint and coordination. For example, imagine
two drivers approaching an intersection on perpaidi streets where each wishes to proceed

first through the intersection; or two drivers t&fag on the same road in opposite directions as



they approach a one-lane bridge that each wishesadirst; or two drivers merging lanes where
each wishes to get ahead of the other. In each tase is an obvious element of conflict
because each wants to proceed ahead of the otltethd3e is also a common interest in
coordinating to avoid certain outcomes. Most obsiguof the possible outcomes, each regards a
collision of the two vehicles as the worst. For &y the most idiosyncratic driver, crashing is
worse than letting the other proceed first. Eadheditherefore has a common interest in
coordinating to avoid a collision. It is also ligghat the two drivers have a common interest in
avoiding the outcome where both wait for the otbgsroceed. Not only does that waste time for
each, but after they each realize that the otha&liss waiting, they must face the same situation
again — deciding whether to proceed first or waithich means they again risk the possibility of
a collision. Thus, even though the drivers confhieer what is the best outcome, they still have a
common interest in coordinating to avoid some ouie®— the collision certainly, and possibly
also the mutual wait.

Besides traffic, many kinds of disputes often hneesame structure. For example, suppose
two individuals want to sit in the same public af@aa time and one wishes to smoke a cigarette
and the other wishes not to be exposed to cigasettke. Or, two neighbors dispute the exact
location of their property line and one may wislptant a tree on the contested land while the
other wants that no tree be planted. Or, some wederk to force concessions from an
employer by a strike or work slow-down, while otlesrkers insist on working at the normal
pace. In each case, it is possible that these tdispuvolve “pure” zero-sum conflict and no
element of coordination. Those who think of cooatiion as an exotic and rare feature of the
world no doubt see disputes in this light — thatheside wants to get its way and regards the

worst outcome as giving in to the other.



But disputes will contain an element of coordioatif there isany outcomehe disputing
partiesjointly regardas the worst possible result. The outcome maynpedabable, but if it
exists, then the game is no longer one of purelicbbecause the disputants share an interest in
avoiding this bad result. The most pervasive reastime potential for violence. However
unlikely, illegal violence is always backgroundkrs disputing. Much of the violence that
occurs in ostensibly ordered societies involvesviddals engaged in “self-help” remedies
against someone who they regard as having infriogeitheir rights. (See, e.g., Black, 1983;
Gibbs, 1989:35-37; Merry, 1981:175-86; Nisbett &€n, 1996). So, if two sides in a protracted
dispute each regard the outcome of violence astpessd the costs of violence as exceeding
the costs of giving in to the other (which will bae if the costs of fighting are high relative to
the value at stake), each may regard fighting @svibrst possible outcome. This realization of a
common interest does not end the dispute becagbestth prefers the other to give in without a
fight. Each retains an interest in coordinatingvoid the fight even though each hopes to bluff
the other into giving in by the threat of a figtitso, then the situation is mixed motive — mutual
conflict co-exists with the mutual desire to aveidlence. So an element of coordination can
exist in disputes between strangers over smokietgyden neighbors over land, and between co-
workers over a strike.

What is true of violence is true of other negatteasequences of disputing. People may
regard, for example, a heated shouting match exahange of profane insults as being the
worst possible outcome of a dispute. This may weqodarly true between people who know
each other socially — such as the examples abewving neighbors and co-workers — because
a heated exchange may damage or even terminatedlaionship. Thus, where the risk of

violence may be a particular concern in disputeh strangers (or individuals one knows to be



violent), a social breach may be a particular camgedisputes with a social acquaintance. In
the latter case too, the individuals may each etfeg worst possible outcome not as giving in,
but as enduring the costs of unresolved disputémt\ig true of violence and social disruption
may also be true of litigation costs. If the castsitigating are high relative to the stakes, the
worst outcome for both disputants is to litigateerethough each hopes that the threat to litigate
will cause the other party to give in. In all oé#e cases — violence, social disruption, and
litigation — the interaction involves mixed motiyeven when individuals prefer to get their way
in the dispute, the element of coordination remains

Among other possible examples, we conclude thioselsy discussing the most well
known “game” in social science: the prisoners’ mhfea (“PD”). In the pure, one-shot PD game,
there is no coordination problem because each ple@ga single best strategy (to defect),
regardless of what the other individual does. itarated game, however, where two or more
individuals interact for the indefinite future stpossible that the lure of future returns from
cooperation will cause the individuals to sustainpgeration (because any individual can
sanction past defection with present and futureatefn). This iterated situation presents a
mixed motive game because there is a mutual desaeoid the all-defect outcome, even though
each individual still prefers to defect while thth@r cooperates. By itself, this may create some
room for third party expression to influence bebawt the very beginning of the interaction by
“pointing to” mutual cooperation as the approprist@ting point.

The primary role for law, however, comes from fhedlent point. All that is necessary to
imbue a real world iterated PD with another powlegfament of coordination is thdtere is
more than one way to coopera(8ee Garrett & Weingast, 1993). As a mundane pi@am

consider the problem of over-fishing in a villadersy a bay. The villagers might face a PD
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situation because each prefers to be free to estchany fish as possible, but to have others
limit their catch to a sustainable amount. At thee time, each fisher may regard it as the worst
outcome to be the only one to limit his fishingelferyone is free to decide on their own,
everyone may fish beyond a sustainable level, #veumgh everyone would rather that everyone
(including themselves) limited their fishing thanhtave no one do so. According to the
conventional account, law may “solve” this “tragesfythe commons” by providing some
enforceable fishing limits (which change the pagaid the game is no longer a PD).

What game theorists usually ignore in such examplesever, is that there is more than
one possible solution. One might limit over-fishifgr example, by limiting the number of
people allowed to fish (as by lottery or tradalderses) or by limiting the number of fish any
one person is allowed to catch. For the latter,rmaight proceed directly by specifying the
guantity of fish a given person can catch per yleas directly by limiting the number of days a
given person can fish per year, or very indirebghlimiting the kind of technology one can use
in fishing. It could easily be the case that adidents would regard more than one of these
regulations to be an improvement over the unregdlatatus quo. If so, the choice between these
regulatory means is at least partly a matter ofdioation. If fishers were all indifferent among
the alternatives, they would face a pure coordimagiame. More likely, they disagree about
which regulation is best, and we have the kind ideich motive coordination problem discussed
above: the parties mutually regard the status gueagse than several regulatory alternatives
and therefore have a common interest in agreeiranerregulatory scheme, but because they
disagree as to which regulatory alternative is,liasly may fail to coordinate on any of them and

be left with the status quo. In general, the iegtd®D game involves an important element of
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coordination where there is more than one way keest the people involved disagree about

which way is best, but agree that it is betterdwesthe PD problem than to leave it unaddressed.

B. Salience Produces Coor dination

In situations requiring an element of coordinatianything that makesalientone
behavioral means of coordinating tends to prodedfefulfilling expectations that this behavior
will result. Decades ago, Nobel Laureate Thoma®Boh (1960) first explained the
significance of these “focal points” in solving edmation problems. The simplest examples
involve pure coordination games. For example, seppou ask two people to try to name the
same positive whole number without communicatinige® the infinity of possible solutions,
the odds of “matching” seem to be at or near Zaubjn this situation most people select a
number that seems to stand out from the rest ruheer one. If you ask two people at what
time of day they would try to meet each other dgione day if they hadn’t scheduled a
particular time, there again are many logical gmbses, but there is a tendency to select noon.
Schelling said that these were “focal points” beeasome feature of the particular solution not
captured by the formal structure of the situationetheless draws the attention of the
individuals. Other research confirms that individudo not just thoughtlessly choose the salient
solution, but reason about what is likely to be umally understood as the salient solution (Mehta
et al., 1994).

Schelling asserts that what is true of the pumgdioation game is also true of the mixed
motive games involving conflict and coordinatiothat the salience of the outcome will tend to
produce self-fulfilling expectations that this fbcaitcome will occur. We could imagine this

point by introducing a slight degree of conflicttive above examples. Suppose that two
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individuals are told they will receive a signifitcanonetary payoff if they “match” in naming a
positive whole number (or time of day), and zerthdy fail to match. But suppose that each is
told that one individual — Playéy— will receive $100 if they match on an odd numdued $99 if
they match on an even number, while Playevill receive $100 for an even numbered match
and $99 for an odd numbered match. The conflia feetrivial compared to the coordination, so
we should not expect it to matter. For the posiivmle number, Playd® will name the most
salient number — one — and accept $99 rather tharem non-focal even number and risk
getting nothing. For the time of day, Playewill name the salient time — noon — and accept $99
rather than name a non-focal odd number and rigkhgenothing. And though the size of the
focal point effect is a contingent and empiricaki@g there is no reason a priori to think that it
disappears entirely as the magnitude of the cdrgliows. So, even if an individual gets $100
from one kind of match and only $10 from anotherntay expect the other to play the salient
solution and therefore prefer to play it himse#itng $10 rather than nothing.

We can say the same about the actual mixed mgémees discussed above. Recall the
simplest situation of two drivers in the pure capation situation who must choose whether to
drive on the left or right; here they will tenddelect whichever side they believe is mutually
salient. Similarly, two drivers in the mixed motig#uations described above — such as two
drivers merging into a single lane — will tend tmose the behavior that they regard as mutually
salient. Each driver would like to proceed aheathefother, but each wants to avoid a collision.
If one solution is focal — e.g., the driver on tight proceeds first — then even the driver on the
left disadvantaged by that solution will prefetatthe collision. Expecting the focal solution, the

driver on the left will slow down and let the driven the right merge first.
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According to the theory, the same point shouldyafipa dispute, if it involves a mixed
motive situation. If the two disputants wish to mvthe cost of a fight or social breach, then the
existence of a focal solution to the dispute widlate self-fulfilling expectations that the
individuals will choose it. For example, Schellifi60) mentions “precedent” as one obvious
reason that a particular solution is focal — this solution everyone knows was used in the past.
If the context is a place and time in which non-kars have always in the past deferred to
smokers, then that is the salient solution. Itasgible, of course, that the non-smoker in this
sense has internalized a norm of deference to sisdiat Schelling’s point does not depend on
that. Even if we imagine that the non-smoker isséar from a culture with very different
customs, if he is aware of the local norm, antief $moker knows he is aware of the local norm
(or merely assumes he is), then the influence nesndihe influence will be most powerful if the
two individuals have what game theorists call “coomnknowledge” of the same past precedent
(and no other precedent), meaning not only that &aows the local custom, but each knows
that the other knows, each knows that the othewkrtbe other knows, and so on. Because the
non-smoker knows that the salient outcome is for fo defer and because he wishes to avoid

possible violence or social breach, he defers.

C. Third Party Expression Produces Salience
Precedent and custom are not the only featurésrtalee a particular solution salient.
Schelling (1960) contended that third party expogssan make a solution focal and thereby
influence behavior. In a sense, the third partynstoucts” a focal point merely by words or acts
that draw attention to a particular outcome (segdBa% Weingast, 1993). Most obviously, a

third party can recommend or demand that the idd&dis coordinate in a particular way, and
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thereby create self-fulfilling expectations that tecommended or demanded behavior will
occur.

In a pure coordination game, the influence ofiatparty seems obvious. As an example,
Schelling (1960) supposes that two people are antatly separated from each other in a
department store. Relocating each other is a coatidn problem; they each share the common
desire to go to the same place as the other. Adgidioey will probably find each other
eventually, they may waste a lot of time doingSchelling then imagines that the department
store owner has posted prominent signs througbttite stating something like “Lost parties
should reunite at the fountain on the first flodf.both people know each other to be literate, it
is easy to imagine that this third party expressaidilnences their behavior. If the sign is (or even
might be) common knowledge, then it seems to gagheerson a reason to look for the other at
the recommended place. Interestingly, this is ribieary captured by the dominant economic
concern with sanctions because the departmentistos threatening to sanction anyone who
fails to follow its advice. Nor is the importanckesalience captured by theories of authority or
legitimacy. Even if the two shoppers do not pereghe department store owner as a legitimate
authority figure, or even if they are in the stprecisely to protest its illegitimacy (e.qg., fos it
labor or environmental policies), the saliencehaf tecommended meeting place gives them both
a reason to go there.

But can third parties construct focal points irxead games involving conflict as well as
coordination? Certainly Schelling thought so, ardjave a compelling example in the traffic
context, which we offer as a central metaphor tierfocal point power. Suppose that the traffic
light fails at some busy intersection and a bystardnot a police officer — steps into the

intersection to direct traffic. Schelling conje@drthat the bystander’s hand signals would
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influence the drivers’ behavior. As two drivers eggch from different streets, each prefers to
proceed ahead of the other, though each regardgaist outcome as a collision. If the drivers
can both see (and see that the other sees; in Bagg common knowledge that) the bystander
motioning one driver to stop and the other to ped¢ehen the driver who is told to stop will
now have much more reason to fear that the otlegrdwill proceed. Given that expectation, his
best response is to stop, which is to comply withthird party’s expression. Again, the third
party appears to wield behavioral influence evethout possessing legitimate authority and
without threatening sanctions. Certainly, those élments would likely increase the degree of
compliance with the bystander’s signals, but weukhnot predict the complete absence of

compliance even if the bystander lacks any legignaathority or sanctioning ability.

D. Law isaForm of Third Party Expression for Constructing Focal Points

Whether the source of law is a legislature, a jatlmpinion, an executive official or an
administrative agency, a legal rule expresses lawdolve a conflict. Law is therefore a form of
“third party expression” pointing to particular laefor. If the situation the law addresses
includes an element of coordination, if the lawuéficiently clear and public, and if there are no
other competing focal points, the state’s publicla&tion of a legal rule should influence
behavior by constructing a focal point. A numbethaorists have posited that legal rules thus
create the salience necessary to influence behiawvaty mixed motive situation (Cooter, 1998;
Garrett & Weingast, 1993; Ginsburg & McAdams, 2084ydin, 1989; Hay & Shleifer, 1998;
)McAdams & Nadler 2005; McAdams 2005; E. Posnef@O0This final claim is what we tested

in our contextualized experiments discussed below.
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We note however that the necessary conditionthfsreffect do not always hold: Law may
address situations of pure conflict, where thereiseven the slightest element of coordination.
Or, even if there is an element of coordinatior, pablicity of the law often depends largely on
media coverage, which does not always exist. Lamabcreate a focal point if the content of
the law is generally unknown. Even if publicizeak tontent of the law is often unclear,
especially to non-lawyers. Law cannot align expemta unless it is sufficiently clear that most
individuals have the same interpretation of it.aHiy) even if the law enjoys clarity, it may face
strong competition from other factors that makesdipular outcome salient. Most commonly,
the law might attempt to change an existing norat, ths precedent for past behavior, continues
to make salient the behavior that adheres to thm.no

Nevertheless, the necessary conditions sometimésld. Indeed, we might see law as
being the form of third party expression for whiblese conditions are most likely to hold. First,
law addresses disputes, which, as we explainedealoften contain an element of coordination
(when each side often regards the worst outconserae form of destructive conflict). Second,
there is often great publicity to legal rules eitirem media coverage of the enactment of a new
statute or from direct government advertising aea rule (by public service announcements or
the posting of signs). Third, though many laws@yaque, some are fairly simple, e.g., the right-
of-way goes to the driver with the green light, liedowner owns minerals buried under the
surface of (and tree branches hanging over thaseidf) his property, or no smoking in
restaurants. Finally, law often avoids having tmpete with other stronger focal points, as
where expectations are not fully settled. Thusgest the focal effect of law in the two
experiments described below, we created narrathatsnvolved a dispute containing an

element of coordination with clearly stated legalipscribed outcomes and no competing focal
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point. As we describe in detail below, in this edtwe found strong evidence that law exerts a

focal influence on behavior.

. Experiment 1: The Cat Dispute
A. Background: The Hawk/Dove Game

So far, we have described a class of “mixed motgaghes, involving conflict and
coordination, but not identified any specific gamBsere are many possibilities, but here we
will introduce the Hawk/Dove (“HD”) game as a meafisnodeling a property dispute. In this
game, each person chooses between an aggresateggtr here, to insist on disputed property
("Hawk”) — and a passive strategy — to yield to ttleer claimant (“Dove”). In HD, each person
most prefers playing Hawk against the other pessBiove; at the same time, each person least
prefers playing Hawk against the other person’s Iddwfact, if a person expects the other
person to play Hawk, then she prefers to play Dovesponse. Translated into the property
example, each claimant would most prefer to uséathe as she wishes while the other claimant
acquiesces. But if the first claimant knows tha&t $econd one will choose to insist, then the first
would prefer to defer rather than have a fight.

We illustrate these situations with the 2X2 tabléigure 1. Each box represents the
outcome that will result for both individuals depérg on the strategies they (simultaneously)
choose. For each of the four outcomes, we listagdff” for Individual 1 in the lower left corner
and a payoff for Individual 2 in the upper rightwer. The particular numbers aren’t important,
but their relative size captures the basic strectidithe interaction, which is that, for each
individual: the best outcome is to play Hawk agathe other’s Dove; the second best outcome

is to play Dove against the other’s Dove; thirdtheso play Dove against Hawk; and worst of
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all is to play Hawk against Hawk. So the two indivals have conflicting interests over the
choice between Hawk/Dove or Dove/Hawk (each alsbepring one of these to Dove/Dove),

but a common interest in avoiding Hawk/Hawk.

Figure 1 about here

We set out to answer the question of whether thedmf third party expression used in
our previous work (i.e., spinner, randomly seledézdier, and leader selected via merit)
(McAdams & Nadler 2005) really model law. In thesfiexperiment reported here, we
embedded the HD game into a vignette about a dispather than using the context-less 2 x 2
normal form game as we did in our previous stughec8ically, participants imagined
themselves in a property dispute about a cat, wivesh carefully structured -- both in terms of
the qualitative description of the possible outcepaand in terms of the quantitative payoffs -- as
a HD game.

We started from the premise that in a mixed mativerdination game like HD, when the
law makes one outcome salient to disputants, liiemices disputants to choose that outcome for
a number of possible reasons, including: (i) fdagamctions; (ii) perceived legitimacy of law;
and (iii) law’s ability to create a focal point ancoordination situation involving multiple
equilibria. In our previous work involving a styid normal form game (McAdams & Nadler
2005), we were able to separate out the effechmétsons and legitimacy from the focal point
effect. We partitioned out the effect of sanctismaply by imposing no penalty or change in
payoffs as a result of failure to comply with thed party expression. We partitioned out the

effect of perceived legitimacy of the law by simpigt invoking law or legal processes at all in
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the third party expression. Instead, the thirdypaxipression took the form of a leader (either
randomly selected or selected via a process invglmerit) or of an explicitly random spinner.

When the game is embedded in a social contexaratipg out the effects of sanctions is
still easy. We merely hold constant the payoffthengame, so there is no greater loss from any
failure to comply with the third party expressi®artitioning out the effect of legitimacy,
however, is extremely difficult once any mentiorflafv” is made. To solve this problem, we
used as a comparison a single equilibrium gamadéasbot Prisoner’s Dilemma (“PD”) game),
where legitimacy may operate but law does not fonas a focal point because there is only
one equilibrium (because each player selects thestategy that is best no matter what strategy
the other selects). We thus compared the effdetvofn a single equilibrium PD game with the
effect of law in a multiple equilibrium HD game, afe both legitimacy and the focal point
effect might operate simultaneously. By comparimgjbint effect of legitimacy and focal point
in HD to the sole effect of legitimacy in PD, wenaastimate the magnitude of the focal point

effect.

B. Design
In the experiment, participants imagined themseine dispute about ownership of a cat.
Each disputant simultaneously made a decision abbether to insist on owning the cat
(“Insist”), or defer to the other disputant’s claimthe cat (“Give In”). We manipulated the
effect of law by telling participants that the |&awvors the other (imagined) party or by
mentioning nothing of the law. The No Law conditierefore serves as a baseline measure of
the participant’s likelihood of Giving In to thehatr party’s claim to the cat. In the Law

condition participants are told thie other disputans the rightful owner. Therefore if law
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influences the participant’s decision, it shouldén¢he effect of decreasing the likelihood that
the participant will Insist on her claim to the.cAt the same time, we partitioned out the effects
of legitimacy of law by a difference in differencagproach: comparing the effect of law in HD
with the effect of law in PD, as described earliethe law influences behavior by functioning as
a focal point, we would expect to observe a stroeffect of law in HD (attributable to both
legitimacy and the focal point effect) than in Ridti{butable only to perceived legitimacy).

We measure the effect of law by the rate of Insgstin this experiment, when law is
mentioned, it says that the other disputant igitfi@ful owner. Therefore, the strategy consistent
with the requirements of the law is to Give Inhe tlaim of the other party; conversely the
strategy inconsistent with law is to Insist. Wa campute the effect of legitimacy (L) by
subtracting the rate of Insisting in the PD gamenelthere is law g ) from the rate of Insisting
in the PD game where there is no layd | as follows:

L = lpdn— lpal
We can then compute the effect of the focal pdiptoly subtracting the effect of legitimacy from
the difference in rates of compliance between Liaw) @nd No Law(l4n) in the HD game as
follows:

F = (hhdan— ha) — L
Thus, the extent to which the effect of law is ¢eean HD than in PD is the extent to which the

law is functioning as a focal point to coordina&havior.
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C. Participants

Participants were invited to participate via aragémessage sent to individuals who had
previously registered as a volunteer to particiiateeb-based researtihe email message
included a URL for a survey hosted on the interRatticipants were offered an incentive for
participation in the form of a random draw to reeea qift certificate from an online retailer.
Participants were assured that their responsesdweniain anonymous and that identifying
information would not be collected.

An email message was sent to 3200 people, invitiag to participate. Of these, 271
messages were returned as undeliverable, leavi2® 2&8id addresses remaining. Of these, 490
people completed the survey. Toward the beginnirigeosurvey, three questions were designed
to test basic understanding of the materials; e failed to correctly answer at least one of
these three questions, so their responses wenedextfrom the results, leaving a final sample
size of 361. Of these, 65% were female, and 89% wite. The participants’ mean age was 40

years®

D. Materialsand Procedure

This experiment had a 2 (Game: Hawk Dove, Prissrigitemma) x 2 (Focal Point: Law,
No Law) between-subjects design. Participants ee@dnette in which they imagined
themselves involved in a property dispute. Aftedgathey made a decision about what strategy
they would use in the dispute: Insist or Give IfteAmaking their decision about the dispute,

participants answered a question regarding thasae for their decision.

! Participant recruitment was managed by the Stuslp&ese Project, hosted by the School of Informafinmies at
Syracuse University, at http://www.studyrespons@.co

2 In this respect, the subject pool provides anadistinction from our prior experiment, (McAdamsNadler
2005), where the subjects were all undergraduates.
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In designing the experiment, we faced a difficullye wanted to motivate the subjects by
creating a high stakes dispute where neither peotyld resort to the courts (so that the legal rule
would not matter as a prediction for what outconoewart would compel via legal sanctions). If,
however, the apparent stakes were high in moné&tamys then it might seem implausible that
neither party would resort to the courts. We thamesought to create a dispute over something
valuable in non-monetary terms, and so our vigriettelved a pet. Participants read a story
involving a dispute over ownership of a cat. In ¥ignette, the participant was asked to imagine
she adopted a young kitten (“Whiskers”) but thatrsanother person (Morgan) innocently came
into possession of the same cat (renamed “Bootspubchasing it at the local farmer’s market
after it had been stolen. Each party (the partidipad Morgan) maintains that she is the rightful
owner of the cat. The cat was now being cared ya beutral third party (Francis), who has
given the disputants a limited amount of time tawdtaneously make a decision about the final
disposition of the cat. At the conclusion of thgnette, the participant must choose between
insisting on having her way and taking possessfdaheocat, or deferring to Morgan and
permitting Morgan to take possession of the catiddaants are informed that Morgan must
simultaneously make the same decision.

In the No Law condition, participants were tolattkhe courts in their state have never
decided who would own the cat in this kind of cir@tance, and that no one knows how the
courts would decide the issue. In the Law condjtparticipants learned that both parties know
for certain that the law (based on an old courélaays that Morgan now owns the cat because
Morgan purchased it in good faith not knowing itheeen stolen. However, the cost of a

lawsuit, even in small claims court, is far too empive for both parties. In both the Law and No
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Law conditions, participants are informed that ploéice and courts will take no action regarding
this dispute.

Prior to making a decision, participants wereiinfed of the consequences of each
combination of options available to them and to §éor. This information is given in two types
of formats: narrative and monetary. The narratifermation was explained in detail in the text
of the vignette, and was also summarized in a talolegside the monetary consequences. The
monetary consequences were explained in the vigastfollows: “Both of you must decide
simultaneously, by writing down your final decisiernsist or Give In — without knowing what
the other’s decision will be. After that the resuttdicated below will occur. Because you and
Morgan love the cat so much, neither could redkgee a dollar value on how much the cat
means to you. Nevertheless, if forced to placel@atimn on the consequences of their choices,
you would do it like this:” Participants saw thél@shown in Table 1, except that the second
row (You: Insist; Morgan: Insists) contained onlyecset of results, depending on whether the
participant was assigned to the HD or PD condiftbe labels in italics indicating condition
were also omitted for participants). In the HD citiod, the consequence of both parties
Insisting is that Francis gives the cat to a shéfta far away, undisclosed location, where it wil
be adopted by an unknown person, or maybe everogledt In the PD condition, the
consequence of both parties Insisting is that ksagiges the cat to a responsible person in a far

away, undisclosed location.

Table 1 about here
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It is important to note that both the narrativel amonetary consequences are
identical in the HD and PD game conditions with éxeeption of one combination of
options — where both parties insist, as depictelhinle 1. This is the defining difference
between the structure of the HD game and the streicf the PD game. Note that in the
PD game, the worst outcome for each party is wigeortshe decides to Give In and the
other party decides to Insist; in this particul&r game, playing Give In against Insist
results in $0. By contrast, the worst outcome kD game occurs when both parties
play Insist, which in this HD game results in a L& $200 for each party. As a result,
in the PD game the best strategy is to Insist lmgaw matter what the counterpart does,
Insists or Gives In, Insisting produces the higbegyoff. By contrast, this is not true in
the HD game. Rather, in the HD game the best glyatepends on what the counterpart
will do. If the counterpart will Insist, then orgbetter off Giving In. But if the
counterpart will Give In, one is better off Insigli Because of this, there are two pure:
strategy equilibria in the HD game: the first pdrgists and the second Gives In; or the
first party Gives In and the second Insists.

We hypothesized that the effect of Law would beaggr in the HD game than in the
PD game. Recall that in the Law condition, paraaits learn that the law says the other
party is entitled to keep the cat. Therefore, platicipant decided to make her decision
based on what the law says, she would decide te [@ito the other party, rather than
Insist. In the PD game, there is only one reasanttie law would influence participants’
behavior: because it is viewed as legitimate andhwaf obedience, despite the absence
of sanctions. But in the HD game, the law has tauraes of potential influence:

legitimacy as in the PD game and also the abilitye law to create a focal point.

25



Participants playing the HD game who learn thataaesays the other party is entitlecl to
keep the cat might infer that Morgan will take timt account and decide to Insist; given
this, the clear choice is to Give In so as to avbe&lHawk-Hawk outcome. In this way,
we can test the ability of Law to create a focahpm the HD game, over and above its
ability to gain compliance via its perceived lemi#icy. To test this, we examine whether

the effect of Law is greater in HD than in PD.

E. Pilot Data

We wanted to ensure that respondents would pexrtleespayoff structures of the
two games in the expected way. The monetary pagtdtsly correspond to the ordinal
structure of the two games, but whether the respatsdperceive the verbal descriptions
as corresponding to the ordinal structure of tispeetive games is an open question. To
explore this, we collected data on the perceivadtgire of the verbal descriptions of the
games in Table 1. Using a separate sample of 1®gipants drawn from the same
population as the main experiment, we randomlygagsl pilot respondents to conditions
as described above and presented each pilot respowdh the experimental materials,
modified as follows. The description of consequerfoe the assigned game (either HD
or PD), contained the verbal descriptions, butthetmonetary equivalents depicted in
Table 1. We asked each pilot respondent to ratdebeability of each outcome
according to their own personal preference (1-b&yi7-Great).

Results indicated that, in the HD game, the outcwrith the lowest mean rating was
Insist/Insist (“You insist and Morgan insists”; M-3R), as we had intended. The outcome

with the highest mean rating was Insist/Giveln (tMasist and Morgan gives in”)(6.38),



also as expected. Most crucially, the mean ratmgrfsist/Giveln (“You insist and
Morgan gives in”) (M=6.38) was significantly highiran the mean rating for
Giveln/Giveln (“You give in and Morgan gives in”)@4.38), Wilcoxon signed-rank z =
6.77; p<.001. Equally as crucial, the mean ratorgsiveln/Insist (“You give in and
Morgan insists”) (M=2.74) was significantly greatbean the mean rating for Insist/Insist
(You insist and Morgan insists”) (M=1.32), Wilcoxsigned-rank z = -7.07; p<.001.

These responses ensure that the vast majorigspbndents were playing the HD
game we intended. If a respondent expected Momarsist, then his or her best choice
is to give in, thus avoiding what is perceived &the worst outcome. If a respondent
expected Morgan to give in, then his or her bestaghis to insist, thus producing wha is
perceived as the best outcome (instead of givirapohproducing the second or third best
outcome). These results confirm that the verbatmjetsons given for HD are perceived
by respondents in a way that correspond to thenatdtructure of the payoffs of the
game. Respondents believe that their best deailepands on what they expect the other
player to do, which is the situation where the f@ffect can operate.

In the PD game, the outcomes with the highest matamy was Insist/Giveln (“You
insist and Morgan gives in”)(M=6.64), as expectedicially, Insist/GivenIn was rated
significantly higher than Giveln/Giveln (M=4.11),iMbxon sign-rank z = 7.22, p<.00.
Unexpectedly, Insist/Insist (“You insist and Morgasists”)(M=2.18) and Giveln/Insist
(“You give in and Morgan insists”) (M=2.25) werenkeed equally as the worst outcome,
Wilcoxon sign-rank z = -0.53, p=.59. If a respomidexpected Morgan to give in, then
we intend that his or her best choice is to insisd this is borne out in the perceptions of

the verbal descriptions. If a respondent expectedyih to insist, then we intend that his
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or her best choice is to insist; however, the pgaioas of the verbal descriptions do not
reflect this ordering as a clear preference fopoesents.

Overall, with one exception, these results continat our respondents perceived our
verbal descriptions in a way that corresponds éaotidinal structure of the payoffs of the
game. One subset of responses indicates no clef@remce, based on the verbal
descriptions alone, regarding how to best resportde opponent’s decision to insist in
PD. The presence of this subset of responses idafaemeans that the hypothesized
effects will be more difficult to detect than ifishrsubset were absent (i.e., the data will be
more noisy). This difficulty is potentially offsét least partially) by the relatively large
sample size (N=361) of Experiment 1. There is rasoa to believe, however, that the
presence of this subset of responses will biasesgonses toward the hypothesized
results; to the contrary, this ambiguity in thegaegtion of the verbal descriptions may
bias the results away from our hypothesis. Thizisause 21.8% of the pilot study
respondents in the PD condition perceived the Veldscriptions in such a way as to
create a multiple equilibrium game. That is, memlwéithis subgroup indicated that they
would prefer to Give In if the other party Insidbsit at the same time would prefer to
Insist if the other party gives in. These indivitbuaeed to coordinate their actions anc
therefore experienced the PD condition not as arebhPD game, but as a game like HD,
in which the law can influence behavior by creatnfgcal point. If some respondents in
PD condition are influenced by the focal effectanf, that will reduce the difference we
hope to find between legal compliance levels inHikeand PD conditions.

In short, the pilot data indicate that resparntgi@erceive the verbal descriptions as

accurately reflecting the underlying ordinal stuuretof the HD game. Perceptions of the
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verbal descriptions in the PD game are largelynotitentirely as we intended; to the
extent there is lack of clarity, however, it biasesults away from our hypothesis. In
Experiment 1, we coupled the verbal descriptiorth tie monetary equivalents to
enforce the ordinal payoff definitions PD and HBspectively. We theorized that
appending the monetary equivalents to the vertsdrggions would help to reinforce the

underlying ordinal structure of the PD game.

F. Results
1. Effect of Game and Focal Point on Insist Rate

Our primary dependent measure was the rate aftingj which we predicted would
decrease as the effect of law increases. We éssed the effect of law on the likelihood
of Insisting in the PD game. Any difference in tteav and No Law observed here would
be attributable to the perceived legitimacy of l&awtact, the mean Insist rate between
participants in the Law and No Law conditions ia ##D game was virtually identical
(64% v. 66%), and not surprisingly, this comparigonot statistically significany{(1)
=0.041; p = .84). By contrast, there was a sigaift difference in the mean Insist rate
between participants in the Law (27%) and No La#2f) conditions playing the HD
game; this difference is statistically significéyfi(1) = 5.62; p <.05). Figure 2 depicts
these differences. Though there appears to haverzeeffect derived from the
perceived legitimacy of lawthe results suggest that the focal point effe¢awfreduced
the Insist rate from 44% to 27%. We ran a logistgression analysis, where the binary

dependent variable was Insist/Give In. The maiaafbf Game (HD, PD) was

% Of course, we areot claiming that the failure to find a legitimacy et in this experiment means there is none
generally. We intentionally created a context inalihwe thought the law would have very little l@égiacy, so as to
ensure that we would have scope for the focal effiett to operate.
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statistically significant (Walg?(1) = 31.9; p<.001), but the main effect of Law (&/a
v*(1)=3.37; p=.066) and the interaction term (Gantaw) (Waldy?*(1)=2.42; p=.12)
fell shy of conventional levels of statistical sigrance, despite the clear pattern that
emerges in the chart in Figure 3. We attribute fiulsire to detect these differences to

insufficient statistical power required by the lstgg regression model.

Figure 2 about here

2. Reasonsfor Decision
Participants were also asked to choose one frormgri@ following reasons for why they
chose to Insist or Give In. These were:

“I made the choice that | thought was deserved” [deserved]

“l made a rational calculation about the choice that was most likely to result in the best
outcome” [best outcome]

“| felt I needed to do what was best for Boots/Whiskers” [best for cat]
“None of the above comes close to describing my reasons” [none of the above]

The results are illustrated in Figure 3 below.\ibiat participants who said that they tried
to rationally calculate the best outcome overalB3) did exactly as we predicted, in that the
difference between Law and No Law is bigger in HiBrtin PD (in the second column labeled
‘best outcome’). Among participants who gave ratiaralculation to the best outcome as their
reason, the overall rate of Insisting was fairlyl@nd in all conditions within this group, the
mean Insist rate was always less than 40%.

Participants who said their decision was baseplaring the cat's interests first (N = 143)

also did exactly as we predicted, in that Law reduthe Insist rate in HD more than it did in PD
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(depicted in the third column, labeled ‘best for)c@mong these respondents, the rate of
insisting was extremely low overall. Note that tbeest mean insist rate by far was among
respondents who reported placing the cat’s intdirsstwho were in the HD/Law condition,

where there was a possibility that the cat coulddsroyed. In HD for this subgroup, Law
apparently made the focal point of Participant-Qivé Morgan Insist more salient than in the

No Law condition. We take this as a vindicatiorilad theory because it demonstrates that the
focal effect is most clear when the costs of “fight are high. Recall that we selected a cat
because we wanted subjects to perceive simultalyethiag there was much at stake even though
the parties would not resort to the courts. Theais,wowever, a risk that some subjects would
not care much about cats. That the same resultgyenrethis subgroup of respondents provides

good evidence for the theory.

Figure 3 about here

Consider next the participants who said they mhde tlecision based on what was deserved
(N =97). Remarkably, these participants appeaate paid virtually no attention to law at all,
and were unmoved by the dire consequences (faraf)ef the Hawk-Hawk outcome in the HD
game. Those moved by desert/fairness appear todirapdy chosen Insist no matter what
because they thought they deserved the cat fie,dwned it first, etc). Here the Insist rate was
close to 100% over both Game conditions and botalH@oint conditions. For this group, it
appears that law can influence their behaviort #llaonly through legal sanctions and/or legal

legitimacy.
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The "Other" category (N = 38) is more difficultitderpret because the cell sizes are very
small (N ranges from 2 to 15 in each of these talis). It appears, however, that this group also
behaves as predicted but it is impossible to say given that we have little information about
their self-reported reasoning. Nearly all of themose Insist, except in the HD/Law condition,
which is very much consistent with our hypothe3é® difference between "Other" on the one
hand and "Best Outcome"/"Best for Cat" on the gtisethat the "Others” appear to have little

hesitation in choosing to Insist virtually all ttime.

1. Experiment 2: The Contract Dispute

We conducted a second experiment because we sougilicate the findings of the first
experiment and to establish the generality of theifigs along several dimensions: the factual
context, the legal context, and the game conterdt, Fve wished to show that the results
generalize outside of the factual context of onéi@aar dispute about a cat. In the second
experiment, we used the context of a commerciakaetion. Second, by moving to a
commercial transaction we also changed the legakz not only moving from property to
contract, but also moving from a context where paawvides a mandatory rule (of ownership) to
a context where law supplies merely a default fofecontract damages). Finally, we changed
the game context, moving from a Hawk/Dove gameBatile of the Sexes game, as described
below. In so doing, we seek to show that law carkweapressively by creating a focal point in
anysituation in which it is important to coordinaté&mthe other party.

The particular Hawk-Dove game we used in Experimestmerely one strategic situation in
which it is extremely useful to be able to preditiat the other party is going to do, so as to
coordinate one’s behavior with the other. Anotherhssituation is the so-called Battle of the

Sexes game, which we employed in the second exeetita test the focal point theory of
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expressive law. Battle of the Sexes is named aftezarly illustration in which a couple wants to
go out together, each has a different preferenoatakhere to go, and both would rather go to
the same place than different ones. This game ra@agl situation in which each player values
coordinating, but each player prefers a way of dmating that is different from that favored by
the otherSuch conflict arises in certain disputes, spedgiiffjchose in which there is no realistic
possibilityof a settlement that divides the gains or lossesléy between the parties. For example,
two siblings may dispute over ownership of a farhigrloom, where time-sharing is impractical and
neither can afford a side payment to the otherehaslizes the gain. Or divorcing parents may each
prefer to obtain custody over their child in circgtances where equal joint custody is logistically
unworkable. Law often addresses such cases.

In Experiment 2, we designed a hypothetical cohtnagotiation so that in one condition
it had the structure of a Battle of the Sexes gdmthis situation, each party had a different
preference for a damages remedy — one preferdiangmedy and one prefers an out-of-pocket
loss remedy. However, like the couple who is tryimgoordinate going on a date, each party to
the contract dispute prefers to coordinatsomeremedy, rather than having the negotiations
break down and ending up with no contract at all.

We hypothesized that even the weakest kind of landefault rule — could work as a
focal point. A default rule merely states the riliat will control if the parties to the contract do
not specify a different rule in their agreement.d&finition then, default rules are not binding
and impose no sanctions. Nonetheless, an expeairigatature finds that default rules
influence the behavior of negotiating parties iatttme party favored by the default rule tends to
gain more of the available contractual surplus (Se®bkin 1998a:1626-27, 1998b:675-76;
Schwab 1988:254-56). The influence of default raledehavior in contractual negotiations is

partly a manifestation of the endowment effect regally, people are reluctant to part with
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commodities they own (Kahneman, et al. 1991; Rashli& Jourden, 1998). Legitimacy
theories might also explain this effect, but we etbeless reasoned that a default rule, by
pointing to a particular outcome, could influenehavior independent of legitimacy (or
endowment) by creating a focal point that wouldoresich party predict what the other will do.
Our hypothesis, then, differs from the more gengratliction derived from the endowment
effect and/or the status quo bias, which wouldtgosbple show a general preference for
contract default rules, regardless of the struadfitbe underlying game. By contrast, we predict
that the preference for contract default rules ballstrongest in a situation involving
coordination, because the default rule will makeafamne remedy around which parties can
coordinate.

For example, suppose that contract law allows #régs to specify a remedy, but the
default remedy is lost profits (“the profit remeglylh this case, the party who prefers the profit
remedy is happy to stick with the default rule. Taety who prefers an out-of-pocket remedy is
not so happy to stick with the default rule, butstiake into consideration that the other party
might be more likely to expect and insist on a pra&medy simply because the profit remedy is
also the default rule. In the experiment we intamaily (and somewhat artificially) set up the
situation so that after an exhausting period obtiagon, the parties have agreed that they must
simultaneously and independently indicate a singeedy that they require to be incorporated
into the contract. If their decisions match, thayda contract. If their decisions do not match,
there is no contract. We hypothesized that thegmasof a default rule can act as a focal point
to help parties coordinate on a contract.

The design of Experiment 2 is therefore much Ihat bf Experiment 1, with one key

difference. As in the first experiment, we usediadher’'s Dilemma game as a control, because
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(in its one-shot form) it has only one pure strgteguilibrium and therefore does not give rise to
the opportunity to coordinate behavior. As in tinstfexperiment, we then compared the results
of the PD game with the results from a game invawoordination. The effect of the law’s
legitimacy (and endowment effect) should arisehenPD game; we can then attribute any
additional compliance in the coordination situatiorihe focal point effect. The one difference
from Experiment 1 is that the coordination gamedltveas HD, whereas here it is BOS. In
Experiment 1, our main result was to show thaisthetegy suggested by law was followed more
in the coordination game than in the PD game, whielattribute to law’s focal effect. In
Experiment 2, with a similar design, we also prethat law will have a greater influence in the

coordination game, compared to the PD game.

A. Participantsand Design

Participants were invited to participate via an emassage sent to law students enrolled
at a law school in the midwestern United Stateg ditmail message included a URL to a survey
hosted on the internet. Participants were offeretheentive for participation in the form of a
random draw to receive a $40 gift certificate framonline retailer. Participants were assured
that their responses would remain anonymous.

Ninety-two participants completed the survey. W bt collect demographic data (e.qg.,
age, sex) in this experiment. The experimentalgiesias identical to that of the first
experiment, except that the game of interest wBatte of the Sexes game, rather than a Hawk
Dove game. Specifically, this experiment had a @n@: BOS, PD) x 2 (Focal Point: Law, No

Law) between-subjects design. Participants readreette in which they imagined themselves
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involved in a contract negotiation. Afterwards,tmeade a decision about what strategy they

would use in the dispute: Insist or Give In.

B. Materialsand Procedure

Participants read a story involving a contractatiegion. In the vignette, the participant was
asked to imagine she and the other party, Geoegeséttled on all of the terms of the contract
except for those defining the remedy in the evéitreach. The parties have narrowed the
possibilities to two possible remedy terms: (1y@fipremedy, in which the breaching party pays
the other party the profit that the other woulddavade had the contract been performed; or (2)
an out-of-pocket loss remedy, in which the breaglparty pays the other party the out of pocket
losses incurred as a result of entering into threot.

Participants learned that the parties have beeaotiad¢igg for a long time and have agreed
to all terms except for the remedy. In all condisipthe participant prefers Remedy 2 (out of
pocket) but that George prefers Remedy 1 (prdfitthe No Law condition, the law allows
parties to specify either remedy, but that if teties disagree over the remedy, they will have
no contract. By contrast, in the Law condition, the law alloparties to specify either remedy,
but if they reach agreement on all terms withoetc#ying a remedy (and without agreeing in
negotiations not to have a contract unless thegeatyr a remedy), then the default rule will
supply the remedy term; in this jurisdiction, thefailt rule provides for remedy (1).

In the BOS condition, participants were told thegrethough their first choice is remedy

(2) they would much rather have a contract withedyn(1) than have no contract at all.

* Technically then, there is a legal rule in the “Daw” condition, a rule that says that there iscoatract under
these circumstances unless the parties expliglgeaon the breach remedy. But this rule treatisratich remedies
equal and cannot possibly make one of them a fomat. Thus, by “No Law,” here we mean that theres legal
rule that could create a focal point by favoring samedy over another.
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Similarly, they were told that even though Georde& choice is remedy (1), he would rather
have a contract with remedy (2) than no contraetlat his structure of preferences creates a
BOS game where one’s best choice depends on wdathier party’s choice is and there are two
equilibria (each a contract with a different remgagvision).

In the PD condition, participants were told thaile/their first choice is remedy (2), they
would rather have no contract than a contract vathedy (1). Similarly they were told that
George’s first choice is remedy (1) but he woultheahave no contract than a contract with
remedy (2). This structure of preferences create game, where one’s best choice is to Insist
on one’s preferred remedy no matter what the qibey does (and the only equilibrium is no
contract). Participants in both conditions wer@infed that each party knows all of the

information. This information is summarized in Tal.

Table 2 about here

Participants were therefore randomly assigned &dbrthe four following conditions:
BOS/No Law; BOS/Law; PD/No Law; PD/Law. After beimjormed of the law and the parties’
preferences, participants were told that neithetyp@ants to leave the contract silent on the
remedy issue, that both are tired of negotiating, that both parties decided to limit further
efforts to reach a contract. There will be one tashd of negotiations during which each party
will simultaneously place in an envelope their fiheeach remedy proposal, without seeing what

the other is doing. If both propose remedy (1) tthemme will be a contract with remedy (1); if
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both propose remedy (2) then there will be a cohiréth remedy (2); if one party proposes
remedy (1) and the other party proposes remedyh@je is no contract.

As in the first experiment, we hypothesized thateffect of Law would be greater in
BOS than in PD. Recall that there is only one mtirategy equilibrium in the PD game. In the
PD game used in this experiment, each party wordtepno contract than a contract with their
non-preferred remedy. When participants learntti@ategal default rule is their non-preferred
remedy (Remedy 1), they should ignore the defandtsdill choose their preferred remedy
(Remedy 2) in the PD game. If George chooses Re@eado, then the result will be a contract
with the participant’s preferred remedy. If Geoop@oses Remedy 1, then there is no contract,
but this is preferable to a contract with Remedy 1.

By contrast, the choice is not so simple in the Bfa®e, because both parties prefer a
contract, even one with their non-preferred reméalyo contract at all. Therefore, it is crucial
to try to predict which remedy the other party whioose. If George will choose Remedy 1, then
it is best for the participant to choose Remedis.a8ut if George will choose Remedy 2, then
it is best for the participant to do likewise. hetabsence of any guidance, the participant must
simply guess at which remedy George will choosé.tBel presence of a legal default rule might
help the participant predict George’s behavior.g;ére legal default rule is the participant’s
non-preferred remedy (Remedy 1). This remedy idimating, and the parties know that they
are free to contract around this. But in the abserfi@n agreed remedy, the participant might
reason that George will choose Remedy 1 becautesttiee legal default rule. In this sense, the
law provides a non-binding message that potent@ltydinates behavior. Based on the above
reasoning, we predict that the presence of lawhaille a greater effect in the BOS game than in

the PD game.
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C. Resaults

As in the first experiment, the dependent meastinterest was the percentage of
respondents who Insisted on their preferred outodraee, Remedy 2). A logistic regression
analysis showed a significant Game x Law interac{iwaldy2(1) = 4.41; p < .05). We first
tested the effect of law on the likelihood of Iisig in the PD game. There was no statistically
significant difference in the mean Insist rate esw participants in the Law and No Law
conditions in the PD game: 90% of participantshim o Law (PD) condition Insisted on
Remedy 2, and 78% of participants in the Law (P@dition insisted on Remedy (1) =
1.35; p = .25Y.By contrast, there was a statistically significdifterence in the mean Insist rate
between participants in the Law (42%) and No La#24y conditions playing the BOS game
(x*(1) = 3.99; p > .05). This pattern is depicted igufe 4. Thus, we were able to confirm in
Experiment 2 our main findings that law acted &scal point to influence behavior in a game

involving coordination (here, BOS) but not in a P®olving no coordination.

Figure 4 about here

IV. Summary and Discussion
In these experiments, we have extended our eéifidings that non-binding third party
expression such as law can influence behavior megemaking one behavioral outcome salient.

We sought to test directly and specifically theeetfof legal rules in highly contextualized

® As with Experiment 1, we areot claiming that the failure to find a legitimacy edt in this experiment means
there is none generally. We intentionally created@text in which we thought the law would have imial
legitimacy, so as to ensure that we would haveeéopthe focal point effect to operate.
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narrative vignettes, rather than the general etiéthird-party expression in the abstract
strategic setting used previously. Between theaxmeriments we report here we varied the
contexts in three ways to test the robustnesseofdtal effect, using different factual settings,
different legal settings, and different strategjarie) settings. The first experiment involved a
property dispute concerning a cat where we compéaedffect of a mandatory legal rule on
behavior in a HD and PD game. The second involveahdract negotiation where we compared
the effect of a default rule on behavior in a BO8 8D game. Each experiment confirms that
legal rules can create a focal point around whbpte tend to coordinate in a mixed motive
coordination game.

For each experiment, the key to identifying a nonBlience of law was to control for
the influences already well established in theditere: the role of sanctions and legitimacy. We
excluded the effect of sanctions in Experiment 218ing default rules, which impose no
sanctions because the parties are free to chaagalth In Experiment 1, we excluded the effect
of sanctions by explaining in the narrative thateg the nature of the dispute, neither side
would resort to the courts and that the police wadt get involved; in addition, we showed the
subjects payoffs that did not vary between the ba@ No-Law conditions.

The more complex methodological challenge was trobfor the effect of legal

legitimacy, given that the invocation of law in cuarratives could invoke the power of
legitimacy. Here, we used a difference in diffeesnapproach. Because the focal point theory
applies only in situations requiring coordinatiatween multiple equilibria, we contrasted such
settings — HD and BOS games — with an otherwisetiicke setting with only one equilibrium
and no need for coordination — a PD game. In eaategsetting we compared behavior with and

without law. We found that law has a greater effie¢he HD and BOS settings than the PD
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setting, essentially, that the law’s legitimacypfacal effect is significantly greater than its
legitimacy effect alone. Thus, despite the fact thare were no sanctions for ignoring the law in
the dispute in which participants imagined themsglthe presence of law made it more likely
that they would defer to the other party’s claimmpared to when law was absent. And the
effect emerged only in the game in which law cdulitction to provide a focal point.

If our results are reliable, then there is one nmveag in which law may influence behavior:
not only because people tend to defer to what pleegeive as legitimate authority nor only
because individuals are deterred (or incapacitdigdggal sanctions, nor only these two
influences together, but also because law constaufiical point in situations of coordination.
Although it is difficult to isolate the focal poipbwer in the field, given that law’s salience is
usually bound up with its legitimacy and sanctiams,do think the theory helps to understand
the effect of certain laws in “everyday life” (Ewi& Silbey 1998; Serat & Kearns 1995). We
illustrate the significance of the research presgthiere by returning to some of the examples we
used to illustrate the focal point theory.

Perhaps the most “everyday” example is traffic. ldegar mundane this field of human
interaction is, the annual deaths from automohit@dents — 43,000 in the United States
(NHTSA Report 2006) and over a million worldwide M@ Report 2004) — demonstrate the
importance of traffic regulation. Yet traffic is iqessentially a matter of coordination, where
drivers usually prefer that everyone yield to thieuh nonetheless rank yielding to others as
better than the collision that occurs where neiyfedds. For this reason, we think it would be a
serious mistake to study compliance and non-comqdiavith the rules of the road without
understanding the possibility of a focal point efféndeed, there is every reason to think that the

government exploits the focal point effect fortitsffic rules because (1) those rules are
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relatively clear and (2) the government publicitesm by requiring driver’s tests and by the
posting of traffic signs. Thus, without denying #féect of sanctions and legitimacy, we
conjecture that the focal effect is a significaatise of the compliance with traffic laws, which is
substantial despite obvious examples of violati@ash as speeding). When a driver
approaching a busy intersection observes a sigrafdic light indicating “stop” or “yield,” she

has a strong reason to comply independent of sarscéind legitimacy. Even if she has no fear of
or respect for law, she fears an accident. Knowag) others expect her to comply, and that mis-
coordination entails a serious risk of collisioer best choice is to comply.

Similarly, there is a pervasive element in coortiorain the kind of disputes and
negotiations more typically studied by Law and 8bcscholars (e.g., Macaulay, 1963; Erlanger
et al., 1987; Edelman, et al., 1993). All thatés@ssary (among other possibilities) is that the
parties involved in a dispute jointly regard sonsécome as the worst result. If so, then while the
existence of the dispute means there is genuiniictothere is also a common desire to avoid
some mutually bad outcome. Two people who conteseaship or use of property may each
regard violence as the worst outcome, worse evamdiving in to the other’s claim. A smoker
and a non-smoker may each regard a profane shauttch as the worst outcome of their
conflict over smoking. Two groups of union memb@@y dispute over whether to strike but
jointly regard the worst outcome as internal disuthat weakens their power against
management. A man and woman who disagree ovectsptability of sexual banter and
touching in the workplace may each rank the woutt@me as the violence, shouting match, or
workplace disunity that results if both fail to defo the other’'s demand. In each case of

disputing and negotiating, the law may influence ltkehavior in part merely by pointing to a
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particular resolution and thereby making that ontedocal. Expecting the party favored by the
focal point to insist, the other party is more ke defer.

Finally, we wish to observe that non-legal actmsstruct focal points in ways that remain
highly relevant to legal studies. We begin by ngtilmat law is not merely a means of resolving
disputes, it supplies another means of disputinigaMié true of violence, shouting matches, and
organizational disunity is often true of litigatierthat a lawsuit is so costly to each side théh bo
regard it as the worst outcome (Kritzer, 1991) t &laays, of course — sometimes the worst
outcome is giving in to the other side — but some#. Two divorcing parents who each seek
primary custody of their child may regard the warstcome as depleting savings intended for
their child’s college tuition by litigating over stody. An employer may regard protracted
litigation as worse than rehiring the employee wlzms to have been fired illegally, while the
employee may regard such litigation (and the respheputation of being a troublemaker) as
worse than giving up and seeking a new job. (Bgmiller 1988). Members of a school board
may regard expensive litigation over a Free ExerorsEstablishment Clause claim as worse
than giving up the challenged practice, while tteeniff may regard expensive litigation as
even worse than living with what she regards asrstdutional rights violation. (E.g., Dolbeare
1971; Muir 1967). In every case, each side wontstprefer that the other side give in and
therefore getting one’s way without expensive éitign. (Otherwise, one side would simply give
in). But because protracted litigation is the wanstcome, each side will try to convince the
other to be the first to give in, but each willafgrefer to give in if they become convinced the
other side will not.

Where this situation occurs, one possible resutiedrequently observed “gap” in the law-

on-the-books and the law-in-action. (E.g., Bumill&88; Muir 1967; Rosenberg 1991). Formal
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law may grant an individual or group some right ibthe litigation necessary to vindicate the
right is too costly, the party entitled to prewaill regard protracted litigation as the worst
possible outcome. Even if the defendant who shlmslel under the lawlsoregards expensive
litigation as the worst possible outcome, theneagertainty that the defendant will back down.
Indeed, if a new law is meant to change the exgstuilibrium behavior, but each side regards
litigation as sufficiently costly, then the statyiso behavior may remain the obvious focal point,
meaning that the law fails to change behavior.Hé& law nonetheless does change behavior,
the reason may be the social movement that chahgddw also created a focal poattra-

legally around the new behavior, causing prospective ffi@ino act aggressively in asserting
their and for prospective defendants to expectashimAs we stated at the outset, the focal point
theory says thainy expression may construct a focal point; while wplyathe theory to legal
expression, it also applies to the expression absmovement leaders (and resistors) whose
actions may then determine the effect of the lamusl we make no special claim for law, merely
that the existing literature has overlooked th& @ne means among many for directly (i.e.,
without changing payoffs or wielding legitimacyfluencing expectations in situations of
coordination. Yet our findings may also shed lightthe success of social movements where

non-legal actors wield the same expressive power.

V. Future Resear ch

Future studies might examine certain factors beltstant in our experiments, to gain a
better understanding of the boundary conditiontheffocal point effect. For example, in the two
experiments reported here, the materials weretioteally designed to minimize the role of legal

legitimacy. But one might wonder about the extenwhich a focal point would operate in the
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presence of legal legitimacy. Of course, in situaiwhere legitimacy exerts a very strong
effect, then factors like sanctions and focal pomtght not add anything to compliance. But
very strong legal legitimacy may be more of an etoa than a rule.

Another variation of interest that could be addedss future studies is the messier but far
more common situation where parties do not makelsameous decisions. In the two
experiments reported here, we intentionally incosexd simultaneous decisions into the
scenarios so that we could cleanly demonstratalibigy of law to function as a focal point. In
the future, other studies could add a layer of derify by examining the extent to which the
focal point effect of law operates in a more dynmasgtting of negotiating in the shadow of the
law.

We have noted that it is difficult to test the fbpaint claim in the field, especially to gather
evidence sufficient to satisfy the skeptic thatftieal point effect is real. Yet if one takes our
experiment as sufficient to make the claim empilygalausible, we believe that qualitative field
research is also possible. Those conducting ethpbges may find the theory illuminating and
also be able to contribute additional evidencendividuals engaged in real world disputes or
negotiations reveal that they prefer giving inhe tonflict or non-agreement that results when
neither party gives in, then the researcher hatifte a situation involving coordination. If
these same individuals believe that the other paittyact in accordance with law (not giving in
because the law is in their favor or giving in hesmthe law is against them), then the researcher
can investigate whether the focal point contribtitethe expectation of compliance. The most
obvious case is whether one can rule out otheaeatibns: not sanctions if there is no fear of
sanctions and not legitimacy if the influenced paltes not appear to understand the law as

being legitimate or authoritative. At the least tbcal point theory cautions against too quickly
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equating legal influence with legal legitimacy. Agltant may give in to the law without
recognizing the law’s authority. Finally, thosethe field may test the idea that, where litigation
is too expensive a means of disputing, the effettelaw depends on focal points created by

social movement leaders and resistors.
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Table 1: Description of Consequences Given to Participantsin Experiment 1

CHOICE What Happens Equivalent in $$

You: Insist You get to keep Whiskers/Boots You: $400

Morgan: Givesln Morgan: $0

You: Insist [HD condition]: [HD condition]:

Morgan: Insists Friendly Francis gives away You: -$200 (minus $200)

Whiskers/Boots, never to be seen againMorgan: -$200 (minus $200)
and maybe destroyed

[PD condition]: [PD condition]:
Friendly Francis gives away You: $50
Whiskers/Boots to a distant but Morgan: $50

responsible owner

You: Giveln  Whiskers/Boots goes to Francis’ friend You: $100
Morgan: GivesIln who lets you have visitation Morgan: $100
You: Giveln Morgan gets to keep Whiskers/Boots You: $0

Morgan: Insists

Morgan: $400
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Table 2. Party Preferences Regar ding Remedies, Experiment 2

PD Game
George
Participant

BOS Game
George
Participant

1% choice
Remedy 1
Remedy 2

Remedy 1
Remedy 2

2" choice
No Contract
No Contract

Remedy 2
Remedy 1

3% choice
Remedy 2
Remedy 1

No Contract
No Contract
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Figure 1: A Hawk/Dove Game
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