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Adolescent Risk-Taking and Social Meaning: A Commentary

Cass R. Sunstein”

Abstract

Why do adolescents take risks? What is the appropriate response to adolescent
risk-taking? This Commentary for a special issue of Developmental Review, discussing a
set of papers in that issue, explores these questions with attention to changes in the
adolescent brain, to dual-processing theory, to social influences, and to fuzzy-trace
theory. It contends that adolescent risk-taking is often driven by the social meaning of
risk and caution, and that social meaning operates as a tax on or a subsidy to behavior.
Changes in social meaning present a serious collective action problem, but also a
valuable opportunity for both law and policy.

Adolescents take many risks; they drink, use drugs, have unsafe sex, smoke
cigarettes, and drive recklessly. Much of the time, adolescent risk-taking leads to
seriously impaired lives and even premature deaths. For public policy, it is indispensable
to know why adolescents take (unwise) risks, and also to know what kinds of policies
will steer young people in good directions.

In many fields, including law, it has become common to distinguish between two
families of cognitive operations, often called System 1 and System Il (see Gerrard et al.,
this issue, for an overview). System | is faster, simpler, and more intuitive, and it reflects
the use of heuristics. When people are automatically afraid of flying in airplanes and
large dogs, and when they are tempted to kiss an attractive stranger or to eat a large piece
of chocolate cake, System | is at work. System Il is slower and more effortful, and it
approaches problems in a more analytical fashion. System Il might suggest that airplane
travel and large dogs are unlikely to be dangerous, and that it might be best to get to
know the stranger first and to avoid chocolate cake. In the domain of risk-taking

behavior, it seems natural to think that adolescents are especially influenced by System 1,

“ Karl N. Llewellyn Distinguished Service Professor, Law School and Department of Political Science,
University of Chicago. The author would like to thank Valerie Reyna for valuable comments on a previous
draft.



and that their System 11 is ill-developed or impotent. When teenagers drive too fast,
smoke cigarettes, or engage in unsafe sex, System | might seem to be the culprit.

But these statements raise many questions. What, exactly, are Systems | and 11?
Do they have physical locations in the brain, or are they themselves heuristics or mere
metaphors? Is intuitive thinking always inferior to the more analytical kind? Experienced
lawyers and engineers often rely on their intuitions; young lawyers and engineers operate
more analytically, in a way that can produce worse decisions, not better ones. Perhaps
older people have well-developed intuitive systems, steering them away from unwise
risks; perhaps adolescent risk-taking is driving by an absence of (good) heuristics. And
when people take risks, or refuse to take risks, it is often because of the social meaning of
risk-taking -- of the social signals that are sent by their behavior. But social meaning is
not constant; it varies across persons, groups, and time.

The essays in this issue offer fascinating perspectives on these questions. In this
Commentary, | offer brief discussions of the neurobiological perspective offered by two
of the papers and the more broadly cognitive approaches offered by the three others. |
conclude with a few remarks on the topic of social meaning. | suggest that an
understanding of meaning and its malleability helps to supplement the picture of
adolescent risk-taking — and also suggests some tools that policymakers might use if they
seek to move adolescents in better directions.

The Teenage Brain

Might adolescent risk-taking have something to do with the development of the
adolescent brain? Laurence Sternberg thinks so. He offers a neurobiological perspective
on adolescent behavior, based on a distinction between two brain systems. His key claim
is that at the time of puberty, teenagers seek greater rewards, above all because of
changes in the brain’s dopaminergic system (which we might understand as System 1).
That system, the “socio-emotional system,” includes the amygdala, nucleus accumbens,
medial prefrontal cortex, superior temporal cortex, and other regions of the brain that are
associated with judgments of attractiveness, recognition of relevant stimuli (such as
faces), and other forms of *“social processing.” As adolescents grow into adults, the
cognitive control system (System 1) improves, so that people can engage in better self-



regulation. For adolescents, the problem is the different timetables of the relevant
changes — with an early and abrupt increase in sensation-seeking and reward-seeking,
alongside a slower increase in people’s ability to engage in self-regulation.

Sternberg offers a great deal of evidence in support of his general conclusion.
Changes in neural oxytocin at puberty suggest that as compared with children and adults,
adolescents will be highly responsive to social and emotional stimuli. People’s scores on
scales involving risk preference and sensation-seeking jump from the age of ten until
mid-adolescence and decline thereafter. It is at the time of adolescence that the scores are
increasing rapidly, while scores on impulse control are increasing slowly.

Sternberg also emphasizes the important fact that adolescent risk-taking is
especially likely to occur in groups. His own experimental evidence, involving driving
decisions, found that the presence of friends actually doubled risk-taking by adolescents
(while having no effect on adults). The neurobiological explanation is that peers activate
the neural circuitry that is involved in reward processing, and this activation increases
sensation-seeking.

As people become older, risk-taking decreases. One reason may be that further
changes in the dopaminergic system may lead to greater caution; another reason, and
Sternberg’s preferred account, is that higher-level cognition, including the lateral
prefrontal and parietal association cortices, develops and imposes a check. As teenagers
become young adults, the cognitive control system matures; connections within the brain
increase coordination between cognition and affect; and developmental changes may
reduce reward-seeking. Resistance to peer influence can be explained in this way. Such
resistance is produced, in Sternberg’s view, by cognitive control of more impulsive risk-
taking behavior.

In this light, Sternberg is not surprised that educational programs often have so
little effect in reducing adolescent risk-taking. The problem is not what adolescents
know, but what they do. Indeed, adolescents often know plenty. They have relevant
information about relevant risks. They act recklessly not because they are ill-informed,
but because their dopaminergic system is developing more rapidly than their cognitive

control system. Sternberg goes so far as to suggest an evolutionary explanation for the



asymmetry, because natural selection would favor preservation of an inclination to take
risks at the time of adolescence, which is when sexual reproduction starts.

In Sternberg’s view, increased risk-taking by adolescents “is likely to be
normative, biologically driven, and, to some extent, inevitable.” The developmental shift
that occurs at puberty cannot be prevented. Sternberg’s account, and his own apparent
pessimism, raise an obvious puzzle: What are the best ways to help teenagers to avoid
recklessness?

B.J. Casey, Sarah Getz, and Adriana Galvan also attempt to explain suboptimal
adolescent decisions in biological terms. In their view, the problem lies in a lack of
impulse control, produced by a relatively developed limbic reward system and a
relatively undeveloped top-down control system. Adolescent risk-taking is not adequately
characterized as a lack of control; if it were, young children would be taking plenty of
risks, because they would have the least self-control of all. Building on rodent models,
Caset, Getz, and Galzan argue that the problem for adolescents is that the limbic system
is developing quite rapidly while the control system is not. Risk-taking behavior in
adolescence may well follow from this developmental difference.

Casey, Getz, and Galvcan invoke fMRI studies to establish this difference. During
risky choices, increases in subcortical activation are exaggerated for adolescents as
compared to adults. Like Sternberg, Casey, Getz, and Galvcan even suggest a possible
evolutionary explanation for why the systems mature at a different pace: Adolescence is a
time when people need to be able to leave their families and villages, which is risky, in
order to find a mate. Seeking novelty, and taking risks, may be rewarded by having an
opportunity to have children.

This analysis is extremely close to that offered by Sternberg. If the general
account is correct, we have a simple and quite striking explanation of why teenagers are
especially likely to take risks. But it is obvious that some teenagers run risks that others
are able to avoid, and that different periods reflect different “waves” of enthusiasm for
certain kinds of risky behavior. In some times and places, many teenagers use cocaine; in
other times and places, cocaine has no appeal at all. Culture matters; so does the social
meaning of certain risks. An obvious challenge is to bring the neurobiological evidence in
contact with heterogeneity in risk-taking behavior among teenagers and over time.



Fuzzy Trace Theory and Dual Processing

Susan Rivers, Valerie Reyna, and Britain Mills attempt to explain adolescent risk-
taking by reference to fuzzy-trace theory. The key idea here is that people’s decisions are
based on simple mental representations of the “gist” of social situations, rather than on
more quantitative or detailed information. What matters, on this view, is the meaning of
the information, rather than verbatim details or statistical analysis. Their most striking
claim is that adults and experts engage in gist-based reasoning, and that adolescents often
go wrong because they are unable to do so, or to do so well.

Rivers, Reyna, and Mills invoke empirical findings to the effect to that people’s
decisions are a product of the gist, that reliance on gist-based proceeding actually
increases with development, and that when people rely on such processing, they are less
likely to engage in unhealthy risk-taking. They contend, and refer to a great deal of
evidence to show, that the two different kinds of representations — gist-based vs. verbatim
and more detailed — are actually stored separately in the brain and are retrieved
independently. As people grow older, they shift away from quantitative, analytic
processing, and toward more simplified representations of information. For example,
doctors are specialists, and one might think that they would avoid simple processing; but
in fact their method of processing information is both cruder and more accurate than that
of those with less experience. More generally, development involves a greater reliance on
simplified representations of information and a shift away from more analytical,
quantitative processing relying on verbatim facts. In short, advanced reasoning “reflects
the fuzzy processes of intuition.”

How do adolescents fit into this picture? Rivers, Reyna, and Mills urge that
adolescents operate at multiple levels, teetering between complex weighing of pros and
cons on the one hand and gist-based intuition on the other. For example, adolescents
might think hard about whether (a) to confess to skipping school and risk punishment or
(b) to refuse to confess and risk being found out. A more mature person, focused on the
gist, would go to class and avoid both options.

Rivers, Reyna, and Mill emphasize the importance of emotion to people’s
decisions. What people choose is often influenced by the “valence,” positive or negative,

of a stimulus. With people, activities, and products, human beings frequently have a



rapid, intuitive, affective reaction, and that reaction may determine the ultimate course of
action (Slovic et al., 2002). A decision whether to screen for prostate cancer is influenced
by the valence of the screening, and factual information may not much affect the valence.
Experience, by contrast, can create a “knowledge store” that produces a negative or
positive valence. Teenage smoking can be understood in this light. The bad consequences
of smoking are not much associated with the behavior, and the meaning of smoking — as
fun, exciting, and social — is what affects behavior. It should not be surprising in this light
that emotional arousal can overwhelm efforts to engage in self-regulation.

Rivers, Reyna, and Mills believe that their approach has important implications
for public policy. For example, it would be possible to alter the gist of risk stimuli, not by
providing information, but by suggesting a negative valence. If the goal is to stop
teenagers from smoking, it might be best to cue a negative gist, rather than to provide
detailed information about the health risks. Similarly, steps might be taken to educate
adolescents’ intuitions -- for example by helping them to make an automatic connection
between a bad situation and risk avoidance. If alcohol abuse has an automatic negative
valence, we should expect teenagers not to abuse alcohol.

Meg Gerrard, Frederick Gibbons, Amy Houlihan, Michelle Stock, and Elizabeth
Pomery offer a dual-process approach, specifically focused on health-related decisions.
Building on the conventional distinction between System | and System II, while also
referring to other approaches (including fuzzy-trace theory), their distinctive contribution
lies in their emphasis on the importance of “risk prototypes” to adolescent behavior. The
prototype model finds two paths to adolescent risk behavior. The first is reasoned and
analytic; the second is based on images and heuristic processing. According to Gerrard et
al., the social reaction path helps to explain apparently unintended behavior by
adolescents, in particular their unplanned decisions to engage in risky behavior.

Gerrard et al. contend that much of adolescent behavior is unplanned and in a
sense even unintentional. In so contending, they point to the fact that adolescents say that
they do not intend to engage in self-destructive behavior, even if they end up doing so.
Their behavior is ultimately a product of “image-based decision-making.” Certain
favorable images, or prototypes, attract corresponding behavior, including smoking and
drinking; these images involve the prototypical smoker or driver. The more favorable the



image, the more likely it is that teenagers will engage in the relevant activity. Feelings of
personal invulnerability also matter a great deal. Adolescents may know, in the abstract,
that it is dangerous to drink and drive, without knowing that they personally are at risk if
they drink and drive.

Gerard et al. offer considerable evidence that the analytic system operates
consciously, whereas the image-based system works outside of explicit awareness. They
also show that prototypes have emphatically social roots. Media presentations, the
behavior of friends, and parental behavior can affect the valence associated with various
prototypes. Some social influences appear to affect people’s conscious intentions, but do
not affect their actual behavior, because they work on the more analytic or deliberative
system. Gerard et al. urge that as people grow older, decision-making becomes more
reasoned, and the link between intention and behavior becomes stronger. As the
deliberative system imposes stronger checks, the impact of image-based processing
weakens. These points suggest possible interventions to reduce dangerous behavior by
adolescents. An obvious approach would be to work on prototypes. Gerard et al. believe
that a heuristic approach, working directly on mental images, might help to steer
teenagers in better directions.

Baruch Fischoff is interested in a different topic: the decisionmaking competence
of teenagers. Emphasizing that human beings are subject to systematic biases, he thinks
that on balance, teenagers do “surprisingly well.” In many domains, teenagers make
sensible judgments about risks, in the sense that their assessments mirror social reality. In
assessing risks, teenagers are responsive to the particulars of their own situations. For
example, those who report neighborhood gang activity give higher probabilities for being
arrested or dying in the next year. But in some cases, teenagers make serious mistakes.
Teenage girls seriously underestimate the likelihood that they will become pregnant.
Teenagers generally overestimate their risk of death in the near future — and also
exaggerate the likelihood that they will be working over twenty hours per week in the
following year.

Fischoff also finds that when asked about hard decisions, teenagers do not much
reflect on the full range of variables. Instead they tend to focus on some statement of

resolve, such as “eat more healthfully.” Fischoff urges that teenagers could be helped to



see the range of possible options and to think better about them. Notably, Fischoff
focuses on what teenagers think, not on what they do. It is possible that teenagers have an
accurate sense of certain risks, and know fairly well how to respond to them, while also
behaving pretty recklessly. Indeed, this possibility is strongly signaled by several of the
papers in this issue.

An interesting puzzle here involves the overlapping but in some ways quite
different approaches of Rivers et al. on the one hand and Gerrard et al. on the other.
Rivers et al. think that as people mature, they become less analytic and less intuitive,
whereas Gerrard et al. believe that the opposite is true. Rivers et al. are clearly right to
suggest that experts often do have intuitions that are both rapid and highly reliable.
Compare, for example, an adult driver with a teenager driver. Because of her experience,
an adult driver can make rapid, even automatic judgments about what to do in a difficult
situation. Lacking experience, teenage drivers have to engage in the appropriate analysis,
which can lead them into trouble. The teenager may have internalized the rules and may
be capable of a careful analysis of various situations. What marks the experienced driver
is an educated intuition, ensuring judgments that are good as well as rapid. These are
points for Rivers et al.; experienced people do rely on their intuitions, and their intuitions
generally lead them in the right directions.

But we have to be careful with this point. Doctors’ intuitions are often inaccurate;
statistical analysis, based on the numbers, is significantly better (Meadow and Sunstein,
2003). Or consider the question of risk regulation in general. No one thinks that
government should make decisions about arsenic levels in drinking water or ozone levels
in the ambient air by asking for the intuitions of experts. For regulation of the risks
associated with particulate matter or acid deposition, it makes no sense to consult
heuristic-based judgments. The best approach is instead highly quantitative, based on an
analysis of the costs and benefits of various possible approaches (Sunstein, 2002). Many
doctors, lawyers, and engineers will have good intuitions about how to proceed, but at
least in hard cases, they will probably do best if they are highly deliberative and consult
not the gist but relevant facts and figures. The whole idea of evidence-based medicine is
designed to correct medical judgments that are based on heuristics that generally work
well but that also misfire. Or consider the domain of baseball, where the intuitive



judgments of experts are far inferior to what emerges from statistical analysis (Sunstein
and Thaler, 2005).

The more particular question is whether adolescent risk-taking is typically or
generally driven by analysis or by careful examination of the costs and benefits of
engaging in certain activities. Rivers et al. convincingly show that experienced people
have and use heuristics; but they do not demonstrate that adolescents always or generally
operate as statisticians, carefully weighing quantitative evidence. When teenagers engage
in unsafe sex, abuse drugs, or drive recklessly, it is probably because they use heuristics
that misfire, are excessively optimistic, or are impulsive and lacking self-control
(especially, as Sternberg suggests, in groups). One problem is that their more deliberative

system is comparatively weak.

What Might Be Done?

The papers in this issue offer a great deal of instructive material on adolescent
risk-taking. Their emphasis, of course, is on why adolescents take risks; the policy
questions are not the primary concern. But suppose that public officials seek to promote
better decisions by adolescents — to steer them away from reckless behavior. Educational
efforts will apparently have a limited effect. As Fischoff shows, many adolescents
already have a great deal of information. A simple lesson, emerging from several of the
papers and compatible with the neuroscience, is that private and public institutions might
be able to have a significant impact if they are able to alter the social meaning of reckless
behavior.

To understand this point, we need to say a bit more about social meaning.
Consider smoking, drinking, using illegal drugs, committing violent acts, driving without
seatbelts, littering, singing in public, wearing jeans, eating too little, eating excessively.
In most settings, the social meaning operates as a kind of tax on certain behavior; it can
operate as a kind of subsidy as well. In some parts of the world, those who refuse to
drink, or who buckle their seatbelts, are taxed; in other parts of the world, the same
conduct is subsidized. Sometimes the social meaning “tax” or “subsidy” is the most

important determinant of people’s behavior. For teenagers, everything may depend, in the



end, on whether the prevailing meaning operates as a tax or a subsidy. Even life itself
may depend on the sign and magnitude of the social meaning.

A key problem is that social meaning is not within the control of any single
individual (Lessig, 1996). Changes in social meaning require solution of a collective
action problem. Teenagers, like adults, live in accordance with social meanings for which
they are not responsible and which they may deplore. Consider, for example, the teenager
who uses drugs, or engages in criminal behavior, not because he likes doing these things,
but because failing to do so is heavily taxed by the prevailing meaning. Or consider the
teenager who takes a certain risk only because of the meaning of doing so, when that very
teenager would be willing to agree that things would be much better if the meaning were
otherwise. Often teenagers run risks because they believe that other teenagers think that it
is cowardly or pathetic to be cautious.

To put the point in terms used by Rivers et al., the most obvious remedy here is to
alter gist-based processing on the part of adolescents, in large part by working on the
“valence,” or meaning, of various options. In some times and places, smoking has
signaled a kind of daring, an indifference to convention, a willingness to follow one’s
own path. In other communities, smoking has signaled a kind of foolishness, or a
willingness to offend and even endanger others, or a capitulation to the machinations of
the cigarette companies. If teenagers’ decisions are affected by images, or prototypes, of
people who engage in the relevant behavior, then private and public institutions have a
real opportunity to provide some help. “Meaning entrepreneurs,” in the private and public
sectors, often have a real influence in altering the social meaning of risk-taking.

In the 1970s and 1980s, there was a dramatic drop in smoking among African-
American teenagers, to the point where only about 4.4% of African-American teenagers
smoked — a percentage far below the corresponding number for whites (Sunstein, 1997).
What accounts for this difference? Part of the explanation appears to lie in differing
understandings of the social meaning of smoking, which came to be seen as a “white
thing.” And part of that difference is captured by a private antismoking campaign in the
African-American community, symbolized most dramatically by posters in Harlem

subways showing a skeleton resembling the Marlboro man and lighting a cigarette for an
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African-American child. The caption read: “They used to make us pick it. Now they want
us to smoke it.”

Teenagers may be biologically inclined to take risks, but in some communities,
social pressures and prevailing meanings cut hard against (certain kinds of) risk-taking
behavior. Policymakers have a real opportunity here. They also face some practical
problems. If Nancy Reagan (or Laura Bush) tells teenagers that they should “Just Say
No” to drugs, they might be all the more inclined to say yes. If high school teachers tell
students that unsafe sex “really isn’t cool,” high school students might just roll their eyes.
(If a teenage girl’s request for the use of a condom counts as a confession or an
accusation, we might not have many requests for condom use.) Recall that individuals,
including teenagers, live with meanings that they did not construct — and that once those
meanings are place, they must live by them.

Nonetheless, communities often do find ways to change meanings, as “meaning
entrepreneurs” alter the valence associated with one or another risk-taking activity. A
major task for public policy, as well as for social science, is to investigate the processes

by which the meanings of risky behavior change over time.

11



Bibliography

Lessig, Lawrence. (1995). The Regulation of Social Meaning. 62 University of Chicago Law
Review. 943-1045.

Meadow, William, and Sunstein, Cass R. Statistics, Not Experts. (2001) Duke Law Journal 51:
629-43.

Slovic, P., Finucane, M., Peters, E., & MacGregor, D. G. (2002). The affect heuristic. In T.
Gilovich, D. Griffin, & D. Kahneman (Eds.), Heuristics and biases (pp. 397-420). New York:
Cambridge University Press.

Sunstein, Cass R. Social Norms and Social Roles. In C. Sunstein, Free Markets and Social Justice
32-89. New York: Oxford University Press, 1997.

Sunstein, Cass R. (2002). Risk and Reason. New York: Oxford University Press.

Sunstein, Cass R. and Thaler, Richard H. 2004. Markets and Rationality: The Peculiar Case of
Baseball. Michigan Law Review 102: 1390-1403.

Readers with comments should address them to:

Professor Richard A. Epstein

University of Chicago Law School

1111 East 60th Street

Chicago, IL 60637
repstein@uclaw.uchicago.edu

12



Chicago Working Papers in Law and Economics
(Second Series)

For a listing of papers 1-299 please go to Working Papers at

300.
301.
302.
303.
304.
305.
306.

307.
308.
300.
310.
311.

312.
313.

314.
315.
316.
317.
318.

319.
320.

321.
322.
323.
324.
325.

326.
327.

328.

329.

330.

331

http://www.law.uchicago.edu/Lawecon/index.html

Adam B. Cox, The Temporal Dimension of VVoting Rights (July 2006)

Adam B. Cox, Designing Redistricting Institutions (July 2006)

Cass R. Sunstein, Montreal vs. Kyoto: A Tale of Two Protocols (August 2006)

Kenneth W. Dam, Legal Institutions, Legal Origins, and Governance (August 2006)

Anup Malani and Eric A. Posner, The Case for For-Profit Charities (September 2006)

Douglas Lichtman, Irreparable Benefits (September 2006)

M. Todd Henderson, Paying CEQs in Bankruptcy: Executive Compensation when Agency Costs
Are Low (September 2006)

Michael Abramowicz and M. Todd Henderson, Prediction Markets for Corporate Governance
(September 2006)

Randal C. Picker, Who Should Regulate Entry into IPTV and Municipal Wireless? (September
2006)

Eric A. Posner and Adrian Vermeule, The Credible Executive (September 2006)

David Gilo and Ariel Porat, The Unconventional Uses of Transaction Costs (October 2006)
Randal C. Picker, Review of Hovenkamp, The Antitrust Enterprise: Principle and Execution
(October 2006)

Dennis W. Carlton and Randal C. Picker, Antitrust and Regulation (October 2006)

Robert Cooter and Ariel Porat, Liability Externalities and Mandatory Choices: Should Doctors
Pay Less? (November 2006)

Adam B. Cox and Eric A. Posner, The Second-Order Structure of Immigration Law (November
2006)

Lior J. Strahilevitz, Wealth without Markets? (November 2006)

Avriel Porat, Offsetting Risks (November 2006)

Bernard E. Harcourt and Jens Ludwig, Reefer Madness: Broken Windows Policing and
Misdemeanor Marijuana Arrests in New York City, 1989-2000 (December 2006)

Bernard E. Harcourt, Embracing Chance: Post-Modern Meditations on Punishment (December
2006)

Cass R. Sunstein, Second-Order Perfectionism (December 2006)

William M. Landes and Richard A. Posner, The Economics of Presidential Pardons and
Commutations (January 2007)

Cass R. Sunstein, Deliberating Groups versus Prediction Markets (or Hayek’s Challenge to
Habermas) (January 2007)

Cass R. Sunstein, Completely Theorized Agreements in Constitutional Law (January 2007)
Albert H. Choi and Eric A. Posner, A Critique of the Odious Debt Doctrine (January 2007)
Wayne Hsiung and Cass R. Sunstein, Climate Change and Animals (January 2007)

Cass. R. Sunstein, Cost-Benefit Analysis without Analyzing Costs or Benefits: Reasonable
Accommodation, Balancing and Stigmatic Harms (January 2007)

Cass R. Sunstein, Willingness to Pay versus Welfare (January 2007)

David A. Weisbach, The Irreducible Complexity of Firm-Level Income Taxes: Theory and
Doctrine in the Corporate Tax (January 2007)

Randal C. Picker, Of Pirates and Puffy Shirts: A Comments on “The Piracy Paradox: Innovation
and Intellectual Property in Fashion Design” (January 2007)

Eric A. Posner, Climate Change and International Human Rights Litigation: A Critical Appraisal
(January 2007)

Randal C. Picker, Pulling a Rabbi Out of His Hat: The Bankruptcy Magic of Dick Posner
(February 2007)

Bernard E. Harcourt, Judge Richard Posner on Civil Liberties: Pragmatic (Libertarian)
Authoritarian (February 2007)

13



332.

333.
334.
335.

336.
337.
338.
339.
340.
341.
342.
343.

344,
345.
346.
347.
348.

349.
350.

351.
352.
353.
354,
355.
356.
357.
358.

359.
360.

361.
362.
363.
364.
365.
366.
367.

368.
369.

370.

Cass R. Sunstein, If People Would Be Outraged by Their Rulings, Should Judges Care? (February
2007)

Eugene Kontorovich, What Standing Is Good For (March 2007)

Eugene Kontorovich, Inefficient Customs in International Law (March 2007)

Bernard E. Harcourt, From the Asylum to the Prison: Rethinking the Incarceration Revolution.
Part 11: State Level Analysis (March 2007)

Cass R. Sunstein, Due Process Traditionalism (March 2007)

Adam B. Cox and Thomas J. Miles, Judging the Voting Rights Act (March 2007)

M. Todd Henderson, Deconstructing Duff & Phelps (March 2007)

Douglas G. Baird and Robert K. Rasmussen, The Prime Directive (April 2007)

Cass R. Sunstein, Illusory Losses (May 2007)

Anup Malani, Valuing Laws as Local Amenities (June 2007)

David A. Weisbach, What Does Happiness Research Tell Us about Taxation? (June 2007)

David S. Abrams and Chris Rohlfs, Optimal Bail and the Value of Freedom: Evidence from the
Philadelphia Bail Experiment (June 2007)

Christopher R. Berry and Jacob E. Gersen, The Fiscal Consequences of Electoral Institutions
(June 2007)

Matthew Adler and Eric A. Posners, Happiness Research and Cost-Benefit Analysis (July 2007)
Daniel Kahneman and Cass R. Sunstein, Indignation: Psychology, Politics, Law (July 2007)
Jacob E. Gersen and Eric A. Posner, Timing Rules and Legal Institutions (July 2007)

Eric A. Posner and Adrian Vermeule, Constitutional Showdowns (July 2007)

Lior Jacob Strahilevitz, Privacy versus Antidiscrimination (July 2007)

Bernard E. Harcourt, A Reader’s Companion to Against Prediction: A Reply to Ariela Gross,
Yoram Margalioth, and Yoav Sapir on Economic Modeling, Selective Incapacitation,
Governmentality, and Race (July 2007)

Lior Jacob Strahilevitz, “Don’t Try This at Home”: Posner as Political Economist (July 2007)
Cass R. Sunstein, The Complex Climate Change Incentives of China and the United States
(August 2007)

David S. Abrams and Marianne Bertrand, Do Judges Vary in Their Treatment of Race? (August
2007)

Eric A. Posner and Cass R. Sunstein, Climate Change Justice (August 2007)

David A. Weisbhach, A Welfarist Approach to Disabilities (August 2007)

David S. Abrams, More Time, Less Crime? Estimating the Deterrent Effect of Incarceration using
Sentencing Enhancements (August 2007)

Stephen J. Choi, G. Mitu Gulati and Eric A. Posner, Professionals or Politicians: The Uncertain
Empirical Case for an Elected Rather than Appointed Judiciary (August 2007)

Joseph Bankman and David A. Weisbach, Consumption Taxation Is Still Superior to Income
Taxation (September 2007)

Douglas G. Baird and M. Todd Henderson, Other People’s Money (September 2007)

William Meadow and Cass R. Sunstein, Causation in Tort: General Populations vs. Individual
Cases (September 2007)

Richard McAdams and Janice Nadler, Coordinating in the Shadow of the Law: Two
Contextualized Tests of the Focal Point Theory of Legal Compliance (September 2007)

Richard McAdams, Reforming Entrapment Doctrine in United States v. Hollingsworth (September
2007)

M. Todd Henderson, From Seriatim to Consensus and Back Again: A Theory of Dissent (October
2007)

Timur Kuran and Cass R. Sunstein, Availability Cascades and Risk Regulation (October 2007)
David A. Weisbach, The Taxation of Carried Interests in Private Equity (October 2007)

Lee Anne Fennell, Homeownership 2.0 (October 2007)

Jonathan R. Nash and Rafael I. Pardo, An Empirical Investigation into Appellate Structure and the
Perceived Quality of Appellate Review (October 2007)

Thomas J. Miles and Cass R. Sunstein, The Real World of Arbitrariness Review (November 2007)
Anup Malani, Maciej F. Boni, Abraham Wickelgren, and Ramanan Laxminarayan, Controlling
Avian Influenza in Chickens (November 2007)

Richard H. McAdams, The Economic Costs of Inequality (November 2007)

14



371.

372.
373.

374.

375.
376.

377.

378.

379.
380.
381.
382.
383.
384.
385.

386.
387.

Lior Jacob Strahilevitz, Reputation Nation: Law in an Era of Ubiquitous Personal Information
(November 2007)

Thomas J. Miles and Cass R. Sunstein, The New Legal Realism (December 2007)

M. Todd Henderson, Everything Old Is New Again: Lessons from Dodge V. Ford Motor
Company (December 2007)

Jonathan Remy Nash, Economic Efficiency versus Public Choice: The Case of Property Rights in
Road Traffic (December 2007)

Edward L. Glaeser and Cass R. Sunstein, Extremism and Social Learning (December 2007)
Stephen J. Choi, G. Mitu Gulati, and Eric A. Posner, Are Judges Overpaid?: A Skeptical Response
to the Judicial Salary Debate (December 2007)

Eric A. Posner, Does Political Bias in the Judiciary Matter?: Implications of Judicial Bias Studies
for Legal and Constitutional Reform (January 2008)

Susan Bandes, The Heart Has Its Reasons: Examining the Strange Persistence of the American
Death Penalty (January 2008)

Susan Bandes, After Innocence: Framing Wrongful Convictions (January 2008)

Jacob E. Gersen and Ann Joseph O’Connell, Deadlines in Administrative Law (January 2008)
Richard A. Epstein, The Property Rights Movement and Intellectual Property (January 2008)
Richard A. Epstein, Some Reflections on Custom in the IP Universe (January 2008)

Richard A. Epstein, Decentralized Responses to Good Fortune and Bad Luck (January 2008)
Richard A. Epstein, How to Create—or Destroy—Wealth in Real Property (January 2008)
Richard A. Epstein, The Human and Economic Dimensions of Altruism: The Case of Organ
Transplantation (January 2008)

Cass R. Sunstein, Adolescent Risk-Taking and Social Meaning: A Commentary (January 2008)
Cass R. Sunstein and Adrian Vermeule, Conspiracy Theories (January 2008)

15



