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Design for Liberty: Private Property, Public Administration, and the Rule of Law
(Harvard UP 2011)

Why Progressive Institutions Are Unsustainable, Encounter Broadside No 26 (2011)

The Case Against the Employee Free Choice Act, (Hoover Press, 2009), on line at
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Harvard University Press (1985)

Modern Products Liability Law. Westport, CT: Quorum Books of the Greenwood
Press (1980).

Casebooks and supplements

Cases and Materials on Torts, 11th ed. New York, Wolters Kluwer Law and
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Michael Greve) (AEI 2004).

The Vote: Bush, Gore and the Supreme Court (Editor, with Cass R. Sunstein) (2001)

Liberty, Property and the Law (5 Volumes, with series introduction and volume
introductions) (Garland Press 2000).
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Concepts Before Percepts: The Central Place of Doctrine in Legal Scholarship, 84 U.
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Linguistic Relativism and the Decline of the Rule of Law, 39 Harv. J. Law & Pub.
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Roman Law and Society (Paul J. du Plessis, Clifford Ando & Kaius Tuori eds.
Forthcoming 2016).
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for Recessions and Income Inequality, 17 Theoret. Inq. In Law 711 (2016), available at
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Property Rights and Governance Strategies: How Best To Deal With Land, Water,
Intellectual Property and Spectrum, 14 Colorado Technology L. J. 181 (2016).

The Mutual Dependency of Force and Law in American Foreign Policy, 83 U. Chi.
L. Rev. 89 (with Mario Loyola) (2016).

Returning to the Common-law Principles of Insider Trading After Newman v.
United Statesl25 Yale L. J. 1482 (2016)

The Fannie/Freddie Fiasco: Executive Overreach in Financial Markets 105 in
Liberty’s Nemesis: The Unchecked Expansion of Executive Power (Dean Reuter & John
Yoo ed. 2016)

Innovation and Inequality: The Separability Thesis, 39 Harv. J. Law & Pub. Pol.
1 (2016).
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Environmental Movement Has Lost its Way, 23 Sup. Ct. Econ. Rev. 141 (2015).

The Ends of Capitalism: An Introduction, 23 Sup. Ct. Econ. Rev. 1 (2015)(with
Mario Rizzo).

The Double-Edged Sword of State Constitutional Law, 9 N.Y.U. J. Law & Lib.
723 (2015).

“Rediscovering the Classical Liberal Constitution: A Reply to Professor
Hovenkamp, 101 lowa L. Rev. 55 (2015)
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Novo Review, 8 Journal of Legal Analysis (2015),
http://jla.oxfordjournals.org/content/8/1/47.full.pdf+html

A Cautionary Warning on Healthcare Exchanges: A Plea for Deregulation, In The
Future of Health Care Reform in the United States (Anup Malani & Michael H. Schill
eds. 2015)

The Bundling Problem in Takings Law: Where the Exaction Process Goes off the
Rails, 4 Brigham-Kanner Property Rights Conf. J. 133 (2015).

Discussion with others) on Balancing Private Property and Community Rights.: 4
Brigham-Kanner Property Rights Conf. J. 229 (2015).

Common Ground: How Intellectual Property Unites Creators and Innovators, 22
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George Mason L. Rev. 805 (2015).

How Spontaneous? How Regulated? The Evolution of Property Rights Systems,
100 Iowa L. Rev. 2341 (2015).

Introduction to Spontaneous Order and Emergence of New Systems of Property
Rights, 100 Iowa L. Rev. 2249 (2015) (with Yun-chien Chang)

The Upside-Down Law of Property and Contract: Of Fannie Mae, Freddie Mac,
and San Jose, 93 Neb. L. Rev. 869 (2015).

From Natural Law to Social Welfare: Theoretical Principles and Practical
Applications, 100 Iowa L. Rev. 1744 (2015)

Clearing the Path to Growth, 24 National Affairs 34 (Summer 2015)

Contractual Solutions for Employment Law Problems, 38 Harv. J. Law & Pub.
Pol. 789 (2015).

Inevitability in Law and Literature: A Strained Relationship, 76 (2) Mod.
Language Quart. 271 (June 2015).

Foreword: In Praise of the English Year Books: The Modern Relevance of
Mediaeval Documents, to Thomas Lund, The Creation of the Common Law: The
Medieval Year Books Deciphered x (Cambridge 2015).

Property Rights in Water, Spectrum, and Minerals, 86 Colo. L. Rev. 389 (2015).

The Political Economy of Crowdsourcing: Markets for Labor, Rewards and
Securities, 82 U. Chi. L. Rev. Dialogue 35 (2015) available at
https://lawreview.uchicago.edu/page/political-economy-crowdsourcing-markets-labor-
rewards-and-securities#overlay-context=page/political-economy-crowdsourcing-markets-
labor-rewards-and-securities

Entick v. Carrirgton and Boyd v. United States:Keeping the Fourth and Fifth
Amendments On Track, 82 U. Chi. L. Rev. 27 (2015).

Assumption of Risk in a System of Strict Liability: Conceptual Tangles and
Social Consequences 265 (J. Goudkamp, F. Wilmot-Smith, A. Dyson eds., 2015)

Why Income and Wealth Equality Cannot End Wage Stagnation, 48 Creighton L.
Rev. 1 (2014).

The Government Takeover of Fannie Mae and Freddie Mac: Upending Capital
Markets with Lax Business and Constitutional Standards, 10 N.Y.U. J. Law & Business
379 (2014) http://www.nyujlb.org/wp-content/uploads/nyb_10-2_379-442 Epstein.pdf
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The Classical Liberal Constitution Vindicated, 8 N. Y. U. J. Law & Liberty 743
(2014).

Bork’s Bowman, “Not Gone But Forgotten, 79 Antitrust Journal (No. 3) 903
(2014).

The Defeat of the Contraceptive Mandate in Hobby Lobby:Right Result, Wrong
Reason, Cato Supreme Court Rev. 35 (2013 Term), available at
http://object.cato.org/sites/cato.org/files/serials/files/supreme-court-
review/2014/9/epstein.pdf

Civil Rights Enforcement Gone Haywire. The federal government’s new school-
discipline policy. EducationnextFall 2014, Vol. 14, no. 4. http://educationnext.org/civil-
rights-enforcement-gone-haywire/

The United State of America, The Atlantic,
http://dailyme.com/story/2014073100000538/the-united-state-of-america-richard-a-
epstein-and-mario-loyola (with Mario Loyola).

Saving  Federalism, 20  National Affairs 3 (Summer  2014)
http://www.nationalaffairs.com/publications/detail/saving-federalism (with Mario
Loyola)

Public Accommodations Under the Civil Rights Act of 1964: Why Freedom of
Association Counts as a Human Rights, 66 Stan. L. Rev. 1241 (2014),
http://www.stanfordlawreview.org/print/article/public-accommodations-under-civil-
rights-act-1964-why-freedom-association-counts-human

The Dangerous Incentive Structures of Nonprosecution and Deferred Prosecution
Agreements, the Heritage Foundation,
http://www.heritage.org/research/reports/2014/06/the-dangerous-incentive-structures-of-
nonprosecution-and-deferred-prosecution-agreements June 26, 2014

Beyond Textualism: Why Originalist Theory Must Apply General Principles of
Interpretation to Constitution law, 37 Harv. L. Pub. Pol. 705 (2014).

The Use and Limits of Self Valuation Systems, 81 U. Chi. L. Rev. 109 (2014).

The Common Law Foundations of the Takings Clause: The Disconnect Between
Public and Private Law, 30 Touro L. Rev. 265 (2014).

"Redistribution Within Collective Organizations: What Corporations, Condominiums and
Unions Tell Us about the Proper Use of Government Power," 8 New York University
Journal of Law & Liberty279 (2014).

Introduction: Erie Railroadat Seventy-Five (with Michael Greve) 10 J. L Econ.
& Pol. 1 (2013)
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Legal Remedies for patent Infringement: From General Principles to FRAND
Obligations for Standard Essential Patents, 9 Competition Policy International 69
(2013)(with David Kappos)

Fixing Obamacare: The Virtues of Choice, Competition and Deregulation, 68
New York University Annual Survey of American Law 493 (2013)(with David Hyman).

The irrelevance of the First Amendment to the Modern Regulation of the
Internet, Icarus 14 (2013).

Foreword: The Unfinished Business of the Supreme Court—Introduction, 8§ N.Y.U.
J. Law & Liberty 137 (2013).

Introduction: Erie Railroad At Seventy-Five, 10 J. Law, Econ & Policy 1 (2013)
(with Michael Greve).

The History of Public Utility Regulation in the United States Supreme Court: Of
Reasonable and Nondiscriminatory Rates, 38 (1) J. Supreme Court History 345 (2013).

Jersey Central Power & Light Co v Federal Energy Regulatory Commission:
Robert Bork on Public Utility Rate Regulation—and Lochner v New York, 80 U Chi L
Rev Dialogue 193 2013), available at https://lawreview.uchicago.edu/page/jersey-central-
power-light-co-v-federal-energy-regulatory-commission-robert-bork-public-utility

Intellectual Property and the Law of Contract: The Case Against “Efficient
Breach” 9(4) European Review of Contract Law 345 (2013),

Modern Environmentalists Overreach: A Plea for Understanding Background
Common Law Principles, 37 Harv. J. Law & Public Policy 23 (2013).

The Economic Consequences of the Obama Reelection: How Stagnation Has
Vanquished Growth (Distinguished Guest Lecture), 80(2) Southern Economic
Association (2013)

Big Law and Big Med: The deprofessionalization of legal and medical services,
International Review of Law and Economics (2013)

The Legacy of Progressive Thought: Decline, not Death, By a Thousand Cuts, in The
American Illness: Essays on the Rule of Law 435 (F.H. Buckley ed. 2013).

The FDA’s Misguided Regulation of Stem-Cell Procedures: How Administrative
Overreach Blocks Medical Innovation 17 September 2013 http://www.manhattan-
institute.org/html/Ipr_17.htm#.UpVdLGQ6Wd4

Sequential Injunctions in Patent Litigation: The Gratuitous Novelty of TiVo v.
EchoStar530, in Intellectual Property and the Common Law (Shyamkrishna Balganesh
2013).
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How to Create Markets in Contestable Commodities, in The Global Body Market:
Altruism’s Limits, 44 (Michele Goodwin, ed. 2013)

Libertarians of La Mancha, The Weekly Standard (with Mario Loyola)
https://www.weeklystandard.com/articles/libertarians-la-mancha 738055.html?page=2#

The Disabling of America, American Interest 32 (2013) (with Mario Loyola), June 1,
2013, http://www.the-american-interest.com/article-bd.cfm?piece=1438

The Takings Clause and Partial Interests in Land: On Sharp Boundaries and
Continuous Distributions, 78 Brook. L. Rev. 589 (2013).

Richard A. Epstein, A Most Improbable 1787 Constitution: A (Mostly)Originalist
Critique of the Constitutionality of the ACA, 28 The Health Care Case: (N. Persily, G.
Metzger & T. Morrison, eds. 2013).

Labor Unions: Saviors or Scourges?, 41 Capital U. L. Rev. 1 (2013).

Free Trade and Free Immigration: Why Domestic Competitive Injury Should Never
Influence Government Policy, 80 U. Chi. L. Rev. 201 (2013) available at
https://lawreview.uchicago.edu/sites/lawreview.uchicago.edu/files/uploads/Dialo
gue/Epstein Online Final.pdf

Tushnet’s Lawless World, A Response to Mark Tushnet, Book Review, Ep s t e i
Best of All Possible Worlds: The Rule of |&@&,U Chi L Rev 487 (2013, available at
http://lawreview.uchicago.edu/sites/lawreview.uchicago.edu/files/uploads/Dialogue/Epste
in Online Final.pdf

Harmonization, Heterogeneity and Regulation: CESL, The Lost Opportunity for
Constructive Harmonization, 50 Common Market L. Rev. 207 (2013).

Can Technological Innovation Survive Government Regulation?, 36 Harv. L & Pub.
Pol. 87 (2013).

The Perilous Position of the Rule of Law and the Administrative State, 36 Harv. L &

content/uploads2013:01:36 1 005 Epstein.pdf

The deserved demise of Employee Free Choice Act (and why the NLRA should share
its fate), Research Handbook, on the Economics of Labor and Employment Law 177 (M.
Wachter & C. Estlund eds., 2012)
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The Irrelevance of the Hand Formula: How Institutional Arrangements Structure Tort
Liability” in Jef De Mot (ed.), Liber amicorum Boudewijn BouckagBrugge, die Keure
65 (2012).

The Property Rights Decisions of Justice Sandra Day O’Connor: When Pragmatic
Balancing is Not Enough, 1 Property Rights Conference Journal 177 (2012)

Inside the Coasean Firm: Why Variations in Competence and Taste Matter , 54 J. L.
Econ. S41 (2012).

Judicial Engagement with the Affordable Care Act: Why Rational Basis Analysis
Falls Short, 19 George Mason L. Rev. 931 (2012).

Unifying Copyright: An Instrumentalist’s Response to Shyamkrisna Balganesh, 125
Harv. L. Rev. F. 120 (2012),
http://www.harvardlawreview.org/media/pdf/forvol125_epstein.pdf

The Role of Accreditation Commissions in Higher Education: The Troublesome
Case of Dana College, 79 U. Chi. L. Rev. 83 (2012)

Constitutional Ratemaking and the Affordable Care Act: A New Source of
Vulnerability, 38 American Journal of Law & Medicine, 243 (2012). (with Paula M.
Stannard)

Physical and Regulatory Takings: One Distinction Too Many, 64 Stan. L. Rev.
Online 99 (2012) http://www.stanfordlawreview.org/online/physical-regulatory-takings

The FTC, TP and SSOS: Government Hold-Up Replacement Private
Coordination, 8(1) J. Competition L. & Econ. 1 (2012) (with F. Scott Kieff and Daniel
Spulber),
http://jcle.oxfordjournals.org/content/8/1/1.full?keytype=ref&ijkey=1tuKthz2vhZ1CdU .

Common Law Liability for Fire: A Conceptual, Historical, and Economic Analysis
in Wildfire Policy: Law and Economic Perspectives 3 (K. Bradshaw & D. Lueck Eds.
2012).

Playing by Different Rules? Property Rights in Land and Water, in Property in
Land and other Resources 317 (Daniel H. Cole & Elinor Ostrom eds 2012).

The Natural Law Influences on the First Generation of American Constitutional
Order: Reflections on Philip Hamburger’s Law and Judicial Duty. 6 J. Law, Philo. &
Culture 105 (2011).

The Breakdown of the Social Democratic State: Taking a Fresh Look at Waldron’s
Dignity, Rights, and Responsibilities Ariz. S. L. J. 1169 (2011).
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Beware of Prods and Pleas: A Defense of the Conventional Views on Tort and
Administrative Law in the Context of Global Warming, 121 YALE L.J. ONLINE 317
(2011), http://yalelawjournal.org/2011/12/06/epstein.html

Plain Meaning in Context: Can Law Survive its Own Language? 6 J. Law & Lib. 359
(2011), at
http://www.law.nyu.edu/ecm_dlv2/groups/public/@nyu_law_website _journals__journal
_of law_and_liberty/documents/documents/ecm_pro_071604.pdf

Durbin’s Folly: The Erratic Course of Debit Card Markets, 7 (2) Competition Policy
International 58 (2011)

The Bundle-of-Rights Theory as a Bulwark Against Statist Conceptions of Property,
Econ Journal Watch, 8 Econ. Journal Watch (3), 223 (2011),
http://econjwatch.org/articles/bundle-of-rights-theory-as-a-bulwark-against-statist-
conceptions-of-private-property .

Richard A. Epstein, Dunwody Distinguished Lecture in Law, The Constitutional
Paradox of the Durbin Amendment: How Monopolies are Offered Constitutional
Protection Denied to Competitive Firms, 63 Florida L. Rev. 1307  (2011)
http://www.floridalawreview.com/2012/richard-a-epstein-dunwody-distinguished-lecture-
in-law-the-constitutional-paradox-of-the-durbin-amendment-how-monopolies-are-
offered-constitutional-protections-denied-to-competitive-firms/

The Constitutional Protection of Trade Secrets and Patents under the Biologics
Price Competition and Innovation Act of 2009, 66 Food & Drug L. J. 285 (2011).

The Constitutionality of the Patient Protection and Affordable Care Act, 12 (2)
Engage 4 (2011) (debate with Jesse Choper).

Direct Democracy: Government of the People, by the People, and for the People?,
34 Harv. J. L. & Pub. Pol. 819 (2011).

The Constitutionality of Proposition 8, 34 Harv. J. L. & Pub. Pol., 879 (2011).

The Protection of “Hot News”: Putting Balganesh’s “Enduring Myth” About
International New Service v. Associatldessin Perspective, 111 COLUM. L. REV.
SIDEBAR 79 HTTP://COLUMBIALAWREVIEW.ORG/WP-
CONTENT/UPLOADS/2011/05/79_EPSTEIN.PDF ,

Citizens United v. FEC:The Constitutional Right that Big Corporations Should
Have But Do Not Want, 34 Harv. J. Law & Pub. Pol. 639 (2011).

What Is So Special About Intangible Property? The Case for Intelligent
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