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BEYOND INTIMACY  

Laura A. Rosenbury and Jennifer E. Rothman 

 Discourses about the constitutional right to intimate association 

further a construction of sex that devalues both sexual activity untied from 

emotional intimacy and emotionally intimate relationships that lack a 

sexual component.  Under the intimate association rubric, sexual activity 

is protected from state interference only to the extent it promotes 

emotional intimacy.  This protection is a recent development and, in many 

ways, is an improvement over the protection of sex only when in service to 

marriage or procreation.  In this Article, however, we contend that the 

protection of sex only when it is tied to emotional intimacy creates, 

perpetuates and reinforces a troubling construction of human sexuality, 

gender, sexual orientation and even of intimacy.  The sex-in-service-to-

intimacy paradigm devalues both sexual activity that lacks intimacy and 

intimate relationships that lack sex.  The paradigm also reinforces a 

gendered view of sexuality and intimacy ï one that assumes that women 

value intimacy over sex and that men deserve more space, both legally 

and culturally, to explore sexuality separate from intimacy.  We contend 

that sexual activity can have value even when its ends are neither 

romantic nor reproductive.  Accordingly, the state should not restrict or 

disadvantage consensual sexual activities even when such activities do not 

promote intimate relationships.  Such an approach could transform 

conceptions of sex, intimacy and even gender itself.  

 

The state has long attempted to regulate sexual activity.  Although there is a 

general perception across political ideologies and among legal scholars that such 

regulation is declining, the freedom to engage in diverse sexual activities has not been 

established.  Instead, legal protection of sex has consistently been tied to the promotion of 

other goods, including marriage, procreation and, most recently, the development of 

enduring intimate relationships.  

Courts and scholars have largely failed to consider whether sexual activity can 

serve any purposes independent of reproduction or relationship.  The few cases generally 

credited with establishing constitutional rights to sex on closer examination actually have 

little to do with sex itself.  The right to use contraceptives and to have an abortion, for 
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example, while involving the collateral effects of sexual activity, have very little to say 

about the legitimacy or illegitimacy of state regulation of the underlying sexual conduct.   

The most recent Supreme Court case ostensibly protecting sexual activity, 

Lawrence v. Texas,
1
 similarly is not a case about sexual freedom.  Instead, the Court held 

that same-sex couples can engage in sodomy not because consenting adults have the 

freedom to engage in sex acts, but because the particular sex act, anal sex between two 

men, could further emotional intimacy between them.  In many ways, Lawrence fulfills 

the goals set forth in Kenneth Karstôs influential article, The Freedom of Intimate 

Association.
2
  Karst both identified an underlying state interest in promoting intimate 

associations between individuals, and developed a system of values that justified 

constitutional protection of such associations. 

While respecting intimate associations and protecting them from governmental 

intrusion is vitally important, intimacy is a problematic foundation for protecting sexual 

activity.  Now with nearly five years of perspective on Lawrence, it is a particularly 

appropriate time to see where that decision has led us and to question its underlying 

assumptions about the values of sexual activity.  Lawrence has not led to a ñlibertarianò 

sex revolution, as some had feared and some had hoped.
3
  The enforcement and passage 

of sex-negative laws continues unabated after Lawrence, and most courts have narrowly 

construed the decision, upholding regulations on sexual activity.
4
  Indeed, after 

Lawrence, judges have made their own judgments about which sex acts promote the type 

of intimacy protected by Lawrence.  Sex toys, no.  Oral and anal sex, yes, though only in 

oneôs own home and for free.  Sex clubs and group sex, no.  Fornication, yes, at least 

most of the time.  Bondage and sado-masochism, no.  Strip clubs, yes.  Prostitution, no.
5
    

In this Article we challenge the underlying assumption in Lawrence that sex is 

valuable only when it is in service to emotional intimacy.  We also challenge the sex-in-

service-to-intimacy approach because it devalues intimate relationships that lack a sexual 

component while at the same time burdening a single relationship with the onus of being 

the sole emotional and sexual outlet.  Our goal here is not so much to establish the 

existence of a right to sex as a constitutional matter, but instead to challenge the current 

framework for protecting sexual activity.  We also seek to develop a theory for protecting 

diverse sexual practices without regard to the purposes behind them, while at the same 

time positing some values that sex acts might further unrelated to the promotion of 

marriage, procreation or enduring, emotionally-intimate relationships. 

 In Part I, we discuss the current sex-negative landscape.  We examine the legal 

                                                 
1
 539 U.S. 558 (2003). 

2
 Kenneth L. Karst, The Freedom of Intimate Association, 89 YALE L.J. 624 (1980). 

3
 For examples of those who thought Lawrence heralded a constitutional sexual revolution see infra note 

27. 
4
 See discussion infra Part II.B. 

5
 For case citations, see discussion infra Part II.B.  Strip clubs have been evaluated under a different 

rationale since the First Amendment right of free expression has been held to apply to nude dancers.  The 

distinction between the expression of such dancing and the expression contained in other sexual activities is 

somewhat elusive.  For more discussion, see infra text accompanying note 87. 
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and social structures that discourage sexual activity outside of emotionally intimate 

relationships and that deter openness about the potential diversity of sexual experiences.  

In Part II, we discuss the limits of Lawrence and the problems that could flow from its 

romantic rhetoric.  Although the Supreme Court in Lawrence could have liberated 

sexuality, it simply provided another avenue for confining it.
6
   

Part III questions the soundness of the Courtôs linkage of emotional intimacy and 

sex and examines some of the consequences of this construction of sex.  Among other 

things, Part III illustrates how the vision of sexuality adopted by the Lawrence Court is 

highly-gendered, viewing sex as the primary avenue through which men can become 

emotionally intimate.  Part IV then explores alternative conceptions of sex and intimacy.  

We discuss the ways that sex can have value even when conducted in non-intimate 

circumstances, and challenge the notion that relationships are more valuable or more 

emotionally intimate when there is a sexual component.  Finally, in Part V, we consider 

how the values furthered by alternative constructions of sex and intimacy could support a 

right to sex without regard to intimate association, marriage, or procreation. 

I.  The Sex Negative Landscape 

 

The coupling of sex with emotional intimacy is one aspect of a broader social 

construction of sex that promotes a narrow vision of acceptable sexual expression and 

conduct.  A number of theorists have already analyzed and critiqued this sex-negative 

construction, including theorists as diverse as Michel Foucault,
7
 Gayle Rubin,

8
 Leo 

Bersani,
9
 Catharine MacKinnon

10
 and Adrienne Rich.

11
  These theorists, among others, 

emphasize that myriad social and cultural forces sustain the construction of sex in 

complex and diverse ways.  The state is one of those forces given its role in the 

recognition and regulation of marriage and its promulgation of laws prohibiting or 

penalizing some forms of consensual sex outside of marriage.  As such, the law 

constitutes one site from which to critique the current social construction of sex. 

In this Article, we engage in such a critique in order to expose, examine and 

challenge those aspects of legal discourse and doctrine that push sexual activity toward 

emotionally intimate contexts.  The construction of sex undoubtedly shapes aspects of the 

law, but the law simultaneously contributes to the construction.  Examining the lawôs 

relationship to the construction therefore provides a foundation from which to critique 

both the existing construction and the relevant body of law.  This dual critique can 

support proposals for law reform but it can also illuminate a path for challenging the 

multiple discourses that sustain the broader social construction of sex.   

                                                 
6
 We are not the first scholars to emphasize this aspect of Lawrence.  As discussed infra text accompanying 

notes 45ï50, Katherine Franke, Teemu Ruskola and Marc Spindelman have also discussed the ways 

Lawrence may limit sexual freedom, although they emphasize different limitations than we do. 
7
 Michel Foucault, THE HISTORY OF SEXUALITY , VOLUME I: AN INTRODUCTION (Robert Hurley, trans. 

1990).  
8
 Gayle Rubin, Thinking Sex:  Notes for a Radical Theory of the Politics of Sexuality, in PLEASURE AND 

DANGER:  EXPLORING FEMALE SEXUALITY  267 (Carole S. Vance, ed. 1984). 
9
 Leo Bersani, HOMOS (1995). 

10
 Catharine A. MacKinnon, TOWARD A FEMINIST THEORY OF THE STATE (1989). 

11 Adrienne Rich, Compulsory Heterosexuality and Lesbian Existence, 5 SIGNS 631 (1980). 
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Some may question the value of legal critique in challenges to the current 

construction of sex when so many factors outside the legal system are involved in that 

construction.  We contend, however, that legal scholars should care about challenging the 

current construction of sex, both within the law and out, for at least two reasons.  First, 

the construction, and the laws that contribute to it, benefit some individuals while 

harming others, thus conflicting with norms of equality embraced by many legal 

scholars.  The vision of acceptable sex furthered by the current construction of sex is 

primarily heterosexual, monogamous, domesticated and gendered, thus channeling sex 

into a particularized form.  Individuals who do not adhere to this vision are stigmatized as 

being hypersexual, asexual, criminal or otherwise deviant.  In particular, those who 

engage in sex acts outside of emotionally intimate contexts, or without the prospect of 

developing an ongoing emotional bond, are often dismissed as engaging in 

ñmeaningless,ò ñcasualò and ñpromiscuousò sex.  On the flipside, those who prioritize 

relationships that do not have sexual components are often dismissed as engaging in 

relationships that are less stable, mature and valuable than sexually intimate ones. 

Second, the law plays a role not just in creating the current construction of sex, 

but also in naturalizing that construction, thereby obscuring the ways the construction can 

be challenged and changed.
12

   Legal scholars can contribute to this naturalization by 

arguing that most sexual activity takes place in a zone outside of the law, or by arguing 

that the law merely reflects and supports pre-existing social practices.  Although the role 

of the law should not be overstated, such placement of sex outside of the lawôs domain 

reinforces the notion that sexual practices are primarily innate or biological, rather than 

the product of social and cultural forces.  By examining the current construction of sex, 

and the lawôs role in that construction, legal scholars can instead expose and critique its 

constructed nature. This Part, and the Part that follows, begins that process by describing 

the lawôs relationship to the construction of sex. 

 A.  Law and the Construction of Sex  

 

 Sexual activity is often assumed to exist and thrive outside of the law, and in 

many ways that is an accurate description of many peopleôs lived experiences.  However, 

the law still plays a role in the construction of sex.  The law does this not by 

promulgating an affirmative view of sex but by influencing the parameters of what many 

people consider to be acceptable sex.  Most saliently, the law limits the ways in which 

individuals may engage in sex free from state intervention.  

 

 The law creates zones of protected and unprotected sex through a patchwork of 

criminal sexual regulations, secondary punishments and state incentives to engage in 

married coupling.  For example, various states still officially criminalize consensual sex 

outside of married conjugality.  States do this through fornication and adultery laws, anti-

cohabitation laws, laws outlawing masturbation and sex toys, and laws criminalizing 

prostitution.
13

  More important to many peopleôs lives, states also indirectly regulate 

sexual conduct by viewing sex outside of acceptable relationships adversely in various 

                                                 
12

 For more discussion of this point, see infra Part IV. 
13

 For various examples, see infra Part II.B. 
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civil contexts, such as divorce,
14

 child custody proceedings,
15

 inheritance,
16

 and in the 

context of public employment.
17

  Finally, states also affirmatively support some forms of 

sexual activity by privileging marriage and marriage-like relationships, assumed by the 

states to be sexual, over other forms of relationship.
18

   

 

 Despite a general trend of repealing some of these laws, or otherwise not 

enforcing the laws on the books, such laws continue to exist, and new laws continue to be 

proposed and passed.  These sex-negative laws have consequences.  First, many of the 

laws are still enforced, albeit often differentially. Second, even if rarely enforced, the 

laws stigmatize and may even deter certain sexual activities, especially sexual conduct 

that occurs outside a relationship.  This is particularly true against a legal backdrop that 

affirmatively recognizes the value of sex within marriage.  Thus, even when individuals 

are not prosecuted for violating such laws and are not discouraged from participating in 

the sexual activity at issue, the societal disapproval influenced, at least in part, by the 

governing legal regimes can have a powerful effect on individualsô psyche, their 

relationship to their own sexuality, and their overall place in society.
19

 

 

 The general silence of courts and legal scholars about the potential values of sex 

outside of coupled intimacy also perpetuates the pervasive sex negativity in our law and 

culture.  Legal scholars routinely dismiss the value of sex when considering harms that 

emanate from the law.  Issac Ehrlich and Richard Posner, for example, have concluded 

that the harm of overinclusive statutory rape laws is minimal because only the 

opportunity for sexual pleasure is lost.
20

  Even liberal legal scholars have viewed the 

prospect of protecting sex outside of relationship with derision.  Laurence Tribe has 

criticized those who contend that there is a fundamental human right to ñsexual 

stimulation or release.ò
21

  David Meyer has similarly dismissed mere ñsexual 

gratificationò as unworthy of constitutional protection while viewing sexual activities in 

ñthe family context [as] higher expressionò worthy of constitutional armor.
22

 

 Indeed, the bulk of scholarly work that has proposed broader constitutional rights 

to engage in sexual conduct has done so in the context of reproductive rights,
23

 or 

                                                 
14

 See, e.g., McNair v. NcNair, 987 S.W.2d 4, 6ï7 (Mo. App. 1998). 
15

 See, e.g., Doe v. Pryor, 344 F.3d 1282, 1283 (11
th
 Cir. 2003); Vanderveer v. Vanderveer, No. 0122-04-2, 

2004 WL 2157930, at *4 (Va. App. Sept. 28, 2004). 
16

 See, e.g., In re Will of Moses, 227 S.2d 829, 835ï86 (Miss. 1969); In re Kaufmannôs Will, 247 N.Y.S.2d 

664, 678ï83 (App. Div. 1964), affôd, 205 N.E.2d 864 (N.Y. 1965). 
17

 See, e.g., Beecham v. Henderson County, 422 F.3d 372 (6
th
 Cir. 2005). 

18
 See Carl E. Schneider, The Channeling Function in Family Law, 20 HOFSTRA L. REV. 495 (1992); see 

also Laura A. Rosenbury, Friends with Benefits?, 106 MICH. L. REV. 189, 217ï19 (2007). 
19

 Sylvia A. Law, Homosexuality and the Social Meaning of Gender, 1988 WIS. L. REV. 187, 227 (ñbecause 

sexual expression and control of oneôs body are so central to both material reality and sense of self, state 

condemnation matters, even when it has no concrete consequencesò). 
20

 Isaac Ehrlich & Richard A. Posner, An Economic Analysis of Legal Rulemaking, 3 J. LEGAL STUDIES 

257, 271 (1974).   
21

 Laurence Tribe, Lawrence v. Texas:  The Fundamental Right that Dare Not Speak Its Name, 117 HARV. 

L. REV. 1893, 1922 (2004). 
22

 David D. Meyer, Domesticating Lawrence, 2004 U. CHI. LEGAL F. 453, 482. 
23

 See, e.g., Yakare-Oule Jansen, The Right to Freely Have Sex? Beyond Biology: Reproductive Rights and 

Sexual Self-Determination, 40 AKRON L. REV. 311,332ï36 (2007); Sylvia A. Law, Rethinking Sex and the 
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intimate association.
24

  There have been few attempts to develop underlying theories that 

could justify protecting sexual activities without regard to their impact on reproduction or 

emotional or marital intimacy.  Accordingly, legal scholarship, like the law in general, 

plays a part in sustaining the current construction of sex.     

 

 B.  Challenges to Sex Negativity 

   

 A few scholars have sought to articulate broader constitutional rights to sexual 

activity.  These attempts could begin to challenge the current construction of sex by 

altering the stateôs relationship to diverse sexual practices. Generally, however, these 

scholars have presented a narrow view of those rights or rested solely on a general 

understanding of autonomy interests.  No one, to our knowledge, has tried to articulate 

affirmative theories that could support more robust legal protection of sexual activity.  

Instead, their arguments have focused either on various clauses in the Constitution in an 

effort to locate a right to sex,
25

 or on ways to extend to homosexuals the same 

relationship rights enjoyed by heterosexuals.
26

  No scholar has explicitly attempted to 

detach the protection of sexual activity from the protection of intimate relationships, or to 

otherwise focus on the ways the law could respect more diverse conceptions of sex. 

 

 Some commentators thought that Lawrence could begin to move legal doctrine in 

such a direction, as it recognized and even celebrated the possibility of sexual activity 

between two men.  But because Lawrence adopted a sex-in-service-to-intimacy approach, 

it reinforced negative constructions of sex instead of disrupting them.  Although 

Lawrence altered some aspects of those constructions by broadening the space for 

acceptable sex from procreative activities in state-sanctioned marital relationships to 

intimate associations more generally, Lawrence did not provide a framework for 

                                                                                                                                                 
Constitution, 132 U. PA. L. REV. 955, 1019ï20 (1984).  These authors are aware, however, that their 

analysis could be broader.  See Jansen, supra, at 322 (analyzing ñtreaty monitoring bodies' consideration of 

sexual rightsò and noting that ñ[n]othing that comes close to a right to enjoy one's sexuality is formulated, 

nor are any particular strong statements made with respect to same-sex relationshipsò); Law, supra, at 1028 

(critiquing the idea ñthat the risk of unwanted pregnancy should function to discourage sex and to bind 

families togetherò).  
24

 Karst, supra note 2, at 637ï42; Law, supra note 19, at 225 (ñPeople have a strong affirmative interest in 

sexual expression and relationships.  Through sexual relationships, we experience deep connection with 

another, vulnerability, playfulness, surcease, connection with birth and with death, and transcendence.ò); 

Law, supra note 23, at 1019 (ñ[S]exual relations are invaluable expressions of love and bonding that 

strengthen the intimate relationships that give life meaning.ò). 
25

 Paul R. Abramson et al, SEXUAL RIGHTS IN AMERICA: THE NINTH AMENDMENT AND THE PURSUIT OF 

HAPPINESS (2003); David A.J. Richards, Sexual Autonomy and the Constitutional Right to Privacy: A Case 

Study in Human Rights and the Unwritten Constitution, 30 HASTINGS L.J. 957 (1979); David A.J. Richards, 

Commercial Sex and the Rights of the Person: A Moral Argument for the Decriminalization of Prostitution, 

127 PENN L. REV. 1195 (1979); Note, Constitutional Barriers to Civil and Criminal Restrictions on Pre- 

and Extramarital Sex, 104 HARV. L. REV. 1660 (1991); Carl E. Schneider, Note, Fornication, 

Cohabitation, and the Constitution, 77 MICH. L. REV. 252, 296 (1978); but see David B. Cruz, ñThe Sexual 

Freedom Casesò?  Contraception, Abortion, Abstinence, and the Constitution, 35 HARV. C.R.-C.L. L. REV. 

299, 303 (ñAdvocates of the right-to-sex interpretation must . . . return to less precedent-driven, more 

normative arguments in favor of the claim that the Constitution protects a right to sex.ò). 
26

 See, e.g., Law, supra note 19, at 196, 218ï21, 227ï35; Richard D. Mohr, Mr. Justice Douglas at Sodom:  

Gays and Privacy, 18 COLUM. HUM. RTS. L. REV. 43, 80 (1986)..   
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constitutional protection of more diverse conceptions of sex.  Protecting sexual activity 

by invoking the importance of intimate association leaves little space, culturally or 

legally, for sexual activity that does not involve emotional intimacy or for emotional 

intimacy that does not involve sex.  The next Part discusses this aspect of Lawrence.   

 

II. The Limits of Lawrence  

 Initial readings of Lawrence heralded the end of sex-negative laws.  Many 

commentators read the majority opinion as holding that the state could no longer dictate, 

what sort of sexual behavior is acceptable between consenting adults, gay, straight or in-

between.
27

  Justice Scalia in his dissent claimed that the majority left no regulation of 

sexual conduct standing: ñState laws against bigamy, same-sex marriage, adult incest, 

prostitution, masturbation, adultery, fornication, bestiality, and obscenity are [all] called 

into question.ò
28

  These broad readings find some support in Justice Kennedyôs majority 

opinion, which embraces ñan emerging awareness that liberty gives substantial protection 

to adult persons in deciding how to conduct their private lives in matters pertaining to 

sex.ò
29

  On its face, this language is wide in scope and libertarian in its approach.   

 Upon closer reading, however, Lawrence is much more modest in its views about 

sex.  Sex is not protected because there is a right to engage in homosexual (or 

heterosexual) sodomy; in fact, the Court expressly criticizes the opinion in Bowers v. 

Hardwick for framing the issue as one about a particular sex act.
30

  Instead, as we will 

discuss, the Courtôs holding can be read as protecting sex only when it promotes 

emotional intimacy and the potential for a long-term bond between two people.   

This more limited reading of Lawrence obviously still constitutes a victory for the 

gay rights movement and for many individuals engaged in same-sex relationships, as the 

                                                 
27

 Randy E. Barnett, Justice Kennedyôs Libertarian Revolution: Lawrence v. Texas, CATO SUP. CT. REV. 21 

(2003); Kim Shayo Buchanan, Lawrence v. Geduldig: Regulating Womenôs Sexuality, 56 EMORY L. J. 1235 

(2006); Suzanne B. Goldberg, Morals-Based Justifications for Lawmaking: Before and After Lawrence v. 

Texas, 88 MINN. L. REV. 1233 (2004) (heralding Lawrence as the end of all morals-based legislation); 

Jamal Greene, Beyond Lawrence: Metaprivacy and Punishment, 115 YALE L.J. 1862, 1884 (2006) 

(describing Lawrence as holding that there is a ñfreedom to have noncommercial sexual relations with 

consenting adultsò); Nan Hunter, Living with Lawrence, 88 M INN. L. REV. 1103 (2004) (concluding that 

Lawrence establishes a liberty right to consensual sex between unmarried adults conducted in private and 

predicting that fornication laws will be invalidated and adult incest laws will be in ñjeopardyò); Sonia 

Katyal, Sexuality and Sovereignty: The Global Limits and Possibilities of Lawrence, 14 WM. &  MARY BILL 

RTS. J. 1429 (2006) (interpreting Lawrence as standing for the proposition that ñindividual decisions 

regarding physical intimacy between consenting adults are constitutionally protectedò); Cass R. Sunstein, 

Liberty after Lawrence, 65 OHIO ST. L.J. 1059, 1060ï61 (2004) (contending the Lawrence calls into 

question all laws regulating non-commerical, consensual sexual conduct); Cass R. Sunstein, What Did 

Lawrence Hold?, 55 SUP. CT. REV. 27, 68ï72 (2003) (suggesting that Lawrence calls into question bans on 

adult incest, fornication and sexual devices); Jota Borgmann, Note, Hunting Expeditions: Perverting 

Substantive Due Process and Undermining Sexual Privacy in the Pursuit of Moral Trophy Game, 15 

UCLA WOMENôS L.J. 171, 210 (2006) (stating that ñLawrence stands for a right to oneôs own thoughts, 

relationship choices, and sexual expressionò).  
28

 Lawrence, 539 U.S. at 590 (Scalia, J., dissenting).   
29

 Id. at 571. 
30

 Id. at 566ï67.  Bowers had upheld the criminal conviction of two men for sodomy, after the police had 

invaded Bowersô home after an anonymous tip.  Bowers v. Hardwick, 478 U.S. 186 (1986). 
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Court signaled its respect for same-sex couples by making favorable comparisons to 

different-sex couples.
31

 But given the facts of the case, the Court did not have to frame its 

analysis in this manner.  The defendants in Lawrence ï two men discovered engaging in 

anal sex in a private home ï did not hold themselves out as a couple nor is there any 

evidence that they intended to pursue a traditional romantic relationship with one 

another.
32

  While wrapping this interaction in the garb of long-term romantic coupling 

has great rhetorical and emotional appeal, it also allows the Court to ignore the possibility 

that individuals may engage in sex acts for reasons other than creating and sustaining 

relationships that are both emotionally and sexually intimate.  Lawrence thus reinforces 

many aspects of the current construction of sex rather than challenging them, as set forth 

below.     

 A. Sex in Service to Intimacy 

Lawrence admittedly changed the lawôs role in the construction of sex by 

expanding the contexts in which individuals may engage in sex free from state 

intervention.  States can no longer invoke the desire to promote marriage and procreation 

as a basis for criminalizing extramarital, non-procreative sex acts.
33

  However, the 

romantic rubric of Lawrence potentially replaces marriage and procreation with a new 

ground for restricting sexual conduct, the promotion of emotional intimacy.  As such, 

states can continue to criminalize or otherwise penalize those sexual activities that sit 

outside of acceptable relationships or are otherwise assumed to play no role in the 

furtherance of emotional intimacy even within relationship.   

Instead of holding that there is a right to engage in sex free from state 

intervention, Lawrence held that there is a right to engage in ñcertain intimate conduct,ò 

including ñintimate sexual conductò and ñsexual intimacy.ò
34

  This focus on ñintimateò 

activities in the sexual context could mean many things.  For example, it could reflect 

                                                 
31

 Cf. Mary Anne Case, Couples and Coupling in the Public Sphere:  A Comment on the Legal History of 

Litigating for Lesbian and Gay Rights, 79 VA. L. REV. 1643, 1644 (1993) (stating that a focus on ñthe 

couple as pair bondò may be ñmost useful . . . in challenges to the sodomy statutes, challenges which might 

benefit if brought on behalf of persons whose relationship the courts could more readily assimilate to the 

marital relationship protected in Griswold.ò).  We note that both the majority and Justice OôConnor in her 

concurring opinion emphasized that the Court did not endorse same-sex marriage or even equal state 

benefits for same-sex couples.  Lawrence, 539 U.S. at 578; id. at 585 (OôConnor, J., concurring).  Thus, the 

Court essentially held that same-sex couples should be treated like different-sex couples in the bedroom, 

but not elsewhere.  For skepticism about the benefits of even this limited form of equality, see infra text 

accompanying notes 45ï50 (discussing work of Katherine Franke, Teemu Ruskola and Marc Spindelman). 
32

 Dale Carpenter, The Unknown Past of Lawrence v. Texas, 102 MICH. L. REV. 1464, 1478 (2004) 

(relaying one of the defense attorneysô assessment that the defendants ñmay have been occasional sexual 

partners, but were not in a long-term, committed relationship when they were arrestedò). 
33

 See Hunter, supra note 27, at 1109 (viewing Lawrence as eliminating ñthe last vestiges of marriage as the 

only zone of permissible expression for any and all forms of sexual practices.ò); Ariela Dubler, Immoral 

Purposes:  Marriage and the Genus of Illicit Sex, 115 YALE L. J. 756, 758ï64 (2006) (arguing that 

Lawrence removed marriage as the dividing line between licit and illicit sex). 
34

 Lawrence, 539 U.S. at 562, 564, 566 (emphasis added).  We note that the holding in Lawrence cannot be 

justified under principles of conservative constitutional decisionmaking.  Because the defendants were not 

engaged in an emotionally intimate relationship, the Courtôs reframing of the issue from whether there is a 

right to engage in certain sex acts (sodomy) to whether there is a right to engage in sex in the context of an 

emotionally intimate relationship was not conservative issue-framing. 
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discomfort with more direct or specific ways to describe sexual activities and a desire to 

embrace a discourse often thought to be more civilized and dignified.  Even if that is true, 

however, we contend that the focus on intimacy likely means more.  In particular, the 

desire to engage in a more dignified discourse betrays the assumption that sex is more 

worthy of respect and protection when in service to certain ends rather than others.  

Although Justice Kennedy does not define intimacy in his opinion, there are several clues 

that his opinion means just that.   

The first indication that the invocation of intimacy in Lawrence serves to protect 

certain conceptions of sex over others can be found in the framing of the question at 

issue.  By criticizing the Bowers Courtôs consideration of whether there is a right to 

homosexual sodomy and instead considering whether a state can make ñit a crime for two 

persons of the same sex to engage in certain intimate sexual conduct,ò
35

 Justice Kennedy 

implies that the right at issue is different from a right to engage in sexual activities.  In 

fact, Justice Kennedy criticizes the sex-centered view of Bowers: ñTo say that the issue in 

Bowers was simply the right to engage in certain sexual conduct demeans the claim the 

individual put forward, just as it would demean a married couple were it to be said 

marriage is simply about the right to have sexual intercourse.ò
36

  Justice Kennedy thus 

shifts the discussion from sexual activities to relationships and uses sweeping language to 

celebrate the value of same-sex romance.   

This shift from sex acts to relationship aligns Lawrence with the right to intimate 

association already embraced by the Court outside the context of sexual activity.
37

  Karst 

has defined an ñintimate associationò as one that is a ñclose and familiar personal 

relationship with another that is in some significant way comparable to a marriage or 

family relationship.ò
38

  It transforms individuals into a ñweò that exists beyond a ñyouò 

and ñme.ò
39

  Similarly, the liberty interest embraced by Justice Kennedy is not tied to 

sexual conduct, but instead to ña personal relationship that, whether or not entitled to 

formal recognition in the law, is within the liberty of persons to choose without being 

punished as criminals.ò
40

  As Kennedy emphasizes: ñ[w]hen sexuality finds overt 

expression in intimate conduct with another person, the conduct can be but one element 

in a personal bond that is more enduring.  The liberty protected by the Constitution 

allows homosexual persons the right to make this choice.ò
41

  The choice to which Justice 

Kennedy refers is not the choice to engage in sexual conduct, but rather the choice to 

                                                 
35

 Lawrence, 539 U.S. at 558. 
36

 Id. at 567. 
37

 The Court, in dicta, has emphasized that associations are worthy of constitutional protection if they are 

ñsufficiently personal or privateò so as to resemble family-like relationships.  Board of Directors of Rotary 

Intôl v. Rotary Club of Duarte, 481 U.S. 537, 546 (1987); see also Boy Scouts of America v. Dale, 530 U.S. 

640, 698 n.2 (2000) (Stevens, J., dissenting); Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984). 
38

 Karst, supra note 2, at 629. 
39

 Id.  
40

 Lawrence, 539 U.S. at 567. 
41

 Id. at 567.  The enduring bond language evokes the memorable line from Griswold v. Connecticut that 

ñMarriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of 

being sacred.  It is an association that promotes a way of life, not causes; a harmony in living, not political 

faiths; a bilateral loyalty, not commercial or social projects.  Yet is an association for as noble a purpose as 

any involved in our prior decisions.ò  Griswold v. Connecticut, 381 U.S. 479, 486 (1965). 
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enter an intimate association or relationship.   

Underlying the language and rationale of Lawrence is the notion that absent sex a 

relationship cannot reach the pinnacle of intimacy represented archetypically in the 

marital bond.  By extension, sex absent the potential for a more enduring bond appears to 

fall outside the protected liberty interest.  As such, Justice Kennedyôs opinion reinforces, 

rather than challenges, negative constructions of sex itself.  Sex has value only when it is 

in service to creating, solidifying or deepening an emotional bond between two 

individuals.  That bond need no longer be marital or procreative, but an emotional bond is 

still required.  

 Ultimately, then, Lawrence is not a ñrevolution.ò
42

  It simply extends existing 

case law protecting ñmarital relationsò to ñintimate relations.ò  A number of legal 

scholars have applauded Lawrence for adopting this focus on romance and intimacy in 

the context of same-sex couples and for dismissing the notion that the case was about 

sex.
43

   In fact, among the reams of articles devoted to analyzing Lawrence, most focus 

on its implications for same-sex marriage,
44

 while relatively few address its potential 

impact on government regulation of sexual conduct. 

 A small number of scholars have criticized the relationship focus of Lawrence.  

These commentators, most notably Katherine Franke, Teemu Ruskola and Marc 

Spindelman, have expressed concern over the ways Lawrence limits the acceptable 

spheres of gay sex to a heteronormative marriage-like model.
45

  Franke describes the 

ñliberty principle upon which the [Lawrence] opinion rests [as] less expansive, rather 

geographized, and, in the end, domesticated.ò
46

  Ruskola similarly notes that Lawrence 

ñleaves little or no justification for protecting less-than-transcendental sex that is not part 

of an on-going relationship.ò
47

  Ruskola describes Lawrence as suggesting that 

ñhomosexuals exist only in relationships, and that relationships are the only context in 

which homosexuals might conceivably engage in sex acts.ò
48

  Ruskola further observes 

that the opinion in Lawrence fails ñto imagine (legitimate) homosexual sex that does not 

take place in a relationship and does not connote intimacy.  The implicit bargain the 

Court proposes is plain.  The Court, and the Constitution, will respect our sex lives, but 

on condition that our sex lives be respectable.ò
49

  Spindelman concisely analyzes the 

phenomenon:  ñLawrence accords sexuality outside of marriage ï for unmarried 

heterosexual and unmarried homosexual couples ï the same basic protection it receives in 

                                                 
42

 See Barnett, supra note 27. 
43

 Laurence Tribe, for example, supports the move away from a right to sodomy toward a right to an 

emotionally intimate relationship.  See Tribe, supra note 21.  David Meyer also celebrates the Courtôs 

contextualization of same-sex sexual activity into a quasi-marital package.  Meyer, supra note 22. 
44

 See, e.g., Pamela Karlan, Forward: Loving Lawrence, 102 M ICH. L. REV. 1447 (2004); Sunstein, Liberty 

after Lawrence, supra note 27, at 1760ï76; Tribe, supra note 21.  
45

 Katherine Franke, The Domesticated Liberty of Lawrence v. Texas, 104 COLUM. L. REV. 1399 (2004); 

Teemu Ruskola, Gay Rights versus Queer Theory: What is Left of Sodomy after Lawrence v. Texas?, 23 

SOCIAL TEXT 235 (2005); Marc Spindelman, Homosexualityôs Horizon, 54 EMORY L. J. 1361 (2005).   
46

 Franke, supra note 45, at 1401. 
47

 Ruskola, supra note 45, at 239.  
48

 Id.  
49

 Id. 
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marriage because it is marriage-like:  presumptively good . . . because intimate.ò
50

  

We agree with Franke, Ruskola and Spindelman that Lawrence furthers a narrow 

vision of acceptable gay sex, but our critique goes further.  In our view, the Lawrence 

model for protecting sexual conduct is problematic not only because it channels gay sex 

into one marriage-like form, but because it channels all sex into such a form.  Judicial 

interpretations of Lawrence reinforce our view, as set forth below. 

 B. Lawrenceôs Sex-Negative Progeny 

 Lawrenceôs sex-in-service-to-intimacy rationale potentially leaves ample room for 

state restrictions of sexual activities that do not promote emotional intimacy or long-term 

relationships.  Numerous cases decided after Lawrence have indeed upheld restrictions on 

various forms of sexual activity.  These courts have rejected the notion that Lawrence 

confers a broad right of sexual privacy or autonomy, instead applying minimal, rational 

basis review of laws regulating sexual activity.
51

  Accordingly, Lawrence has only 

minimally altered these courtsô analyses in cases involving criminal or civil regulation of 

sexual conduct.   

 In the nearly five years since Lawrence was decided, courts have upheld state 

laws barring the distribution and possession of sex toys,
52

 adult consensual incest (even 

between non-blood relatives),
53

 prostitution
54

 and public or quasi-public sexual conduct.
55

  

Even sodomy laws remain on the books and are enforced in cases of public or quasi-

public conduct, the military, and when minors are involved.
56

  These laws have been 

upheld even when the punishment for sodomy far outstrips that for vaginal intercourse 

                                                 
50

 Spindelman, supra note 45, at 1386. 
51

 Frank v. Muth, 412 F.3d 808, 817 (7
th
 Cir. 2005) (holding that Lawrence did not establish fundamental 

right ñfor adults to engage in all manner of consensual sexual conductò); Lofton v. Depôt of Children & 

Fam. Servs., 358 F.3d 804, 815 (11
th
 Cir. 2004) (holding that Lawrence did not establish a fundamental 

right to ñprivate sexual intimacyò);Williams v. Morgan, 378 F.3d 1232, 1234ï39 (11
th
 Cir. 2004); State v. 

Lowe, 112 Ohio St.3d 507, 511 (2007) ( ñLawrence did not announce a ófundamentalô right to all 

consensual adult sexual activityò); State v. John M., 94 Conn. App. 667 (2006) ( ñLawrence did not 

announce a fundamental rightò); Texas v. Acosta, No. 08-04-00312-CR, 2005 WL 2095290, at *3 (Tex. Ct. 

App., Aug. 31, 2005) (concluding that Lawrence did not provide a general right to ñsexual privacyò); but 

see Anderson v. Morrow, 371 F.3d 1027, 1032ï33 (9
th
 Cir. 2004) (suggesting that Lawrence established 

ñthe right of two individuals to engage in fully and mutually consensual private sexual conductò); Fields v. 

Palmdale Sch. Dist., 427 F.3d 1197, 1208 (9
th
 Cir. 2005) (viewing Lawrence as establishing a fundamental 

privacy right of ñsexual intimacyò meriting strict scrutiny).  
52

 See infra text accompanying note 62. 
53

 Frank, 412 F.3d at 817; Lowe, 112 Ohio St.3d at 511; John M., 94 Conn. App. at 667. 
54

 See, e.g., State v. Romano, 155 P.3d 1102 (Hawaii 2007); State v. Freitag, 212 Ariz. 269, 271ï72 (Ct. 

App. 2006); State v. Pope, 168 N. C. App. 592 (2005); People v. Williams, 349 Ill. App.3d 1123, 275 

(2004). 
55

 See, e.g., Singson v. Commonwealth, 46 Va. App. 724 (2005) (offer of oral sex in menôs restroom not 

protected by Lawrence because of the public location of the offer). 
56

 See, e.g., In the Matter of R.L.C., 643 S.E. 2d 290 (N.C. 2007) (upholding greater punishment for fellatio 

than for sexual intercourse among minors); United States v. Marcum, 60 M.J. 198 (Ct. App. Armed Forces 

2004).  We note that the military not only has retained its criminal ban on sodomy (albeit limited by 

Marcum), but also its criminal prohibition on adultery. 
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that is otherwise similarly situated, for instance in public or involving a minor.
57

  Courts 

have also continued to view sexual conduct outside of relationship adversely in custody 

decisions and employment decisions.
58

  Public employers, for example, have been 

permitted to fire employees because of extra-marital affairs, as courts have routinely 

rejected any suggestion that extra-marital sex is constitutionally protected.
59

   

Some of these holdings explicitly relied on narrow readings of Lawrence as 

protecting sexual activity only when in the service of intimate relationships.  One court 

even suggested erroneously that the defendants in Lawrence were involved in a ñromantic 

relationship,ò and therefore concluded that the opinion had little relevance to sexual 

conduct outside of such relationships.
60

  Other courts have invoked Lawrenceôs 

discussion of the value of personal bonds.  The Supreme Court of Utah upheld a criminal 

prohibition on bigamy because sex outside of a valid marriage causes ñinjury to a person 

or abuse of an institution [marriage] that the law protects.ò
61

  The Eleventh Circuit upheld 

Alabamaôs ban on the distribution and possession of sex toys because sex toys promote 

ñprurient interests in autonomous sexò and ñthe pursuit of orgasms by artificial means for 

their own sake.ò
62

  The court was likely influenced by vestiges of a procreative 

construction of sex, but the animosity to solo sex is also inherent in Lawrenceôs approach 

to intimacy; solo sex may be pleasurable and may even bring one closer to oneself 

emotionally, but the act itself is not thought to promote an intimate relationship with a 

partner. A federal district court in New Jersey likewise rejected the applicability of 

Lawrence to a sex club because the court viewed Lawrence as ñprotecting relationships 

from governmental intrusion.ò
63

  Similarly, the Hawaii Supreme Court, in upholding 

prohibitions against prostitution, described Lawrence as primarily protecting conduct of 

ñpersons engaged in homosexual relationships.ò
64

  Given that interpretation, the Court 

concluded that Lawrence had no bearing on prostitution because prostitution involves 

                                                 
57

 See, e.g., R.L.C., 643 S.E. 2d at 290 (upholding, as to minors, a ñcrimes against nature statuteò in North 

Carolina which deemed cunnilingus, fellatio, analingus, or anal intercourse as crimes against nature but not 

vaginal intercourse and noting that such acts are ñunnatural and indecent methods to gratify a perverted and 

depraved sexual instinctò); State v. Thomas, 891 So.2d 1233 (La. 2005) (upholding more severe penalties 

for solicitation of oral sex than for intercourse); Tjan v. Commonwealth, 46 Va. App. 698 (2005) 

(upholding felony charges for oral sex in public even though public vaginal intercourse is only a 

misdeameanor); but see State v. Limon, 280 Kan. 275 (2005) (holding unconstitutional Romeo and Juliet 

law that treated same-sex activities more harshly than different-sex activities). 
58

 See, e.g., Vanderveer, 2004 WL 2157930, at *4 (limiting Lawrence to the criminal context and 

concluding it has no relevance in custody determinations that negatively consider unmarried cohabitation 

by a parent). 
59

 Beecham v. Henderson County, 422 F.3d 372 (6
th
 Cir. 2005) (holding post-Lawrence that a public 

employer can fire an employee for committing adultery); see also Marcum v. McWhorter, 308 F.3d 635 (6
th
 

Cir. 2002) (holding that there is no constitutional right to adultery) (affirmed by Beecham). 
60

 See, e.g., Marcum, 60 M.J. at 210 (Crawford, J., concurring) (contending that there were no 

constitutional right to sodomy among military personal not in a ñromantic relationshipò).   
61

 State v. Holm, 137 P.3d 726, 742ï43 (Utah 2006) (quoting Lawrence) (rejecting constitutional defense to 

criminal charges under Utahôs bigamy statute). 
62

 Williams v. Pryor, 240 F.3d 944, 949ï50 (11
th
 Cir. 2001), affôd after remand, Morgan, 378 F.3d at 1234ï

39 (holding that Lawrence did not establish a fundamental right to engage in sex). 
63

 832 Corp., Inc. v. Gloucester Township, 404 F. Supp. 2d 614, 623 (D.N.J. 2005) (emphasis added). 
64

 Romano, 155 P.3d at 1110 (emphasis added). 
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money,
65

 which presumably precludes the possibility of emotional intimacy in the courtôs 

view.   

These narrow readings of Lawrence are understandable given the language of 

Justice Kennedyôs opinion, but they are not required by that language.  In fact, the Fifth 

Circuit recently refused to adopt such a narrow reading, instead invoking Lawrence to 

hold that Texasô ban on sex toys was unconstitutional.
66

  The state had argued that 

nothing in Lawrence prevented it from banning sex toys in order to ñdiscourag[e] prurient 

interests in autonomous sex and the pursuit of sexual gratification unrelated to 

procreation and prohibiting the commercial sale of sex.ò
67

  The Fifth Circuit flatly 

rejected that argument:  ñTo uphold the statute could be to ignore the holding in 

Lawrence and allow the government to burden consensual private intimate conduct 

simply by deeming it morally offensive.ò
68

  The Fifth Circuit was not completely immune 

to Lawrenceôs rhetoric of emotional intimacy, however, instead emphasizing at various 

points in its opinion that sex toys may be used to further sexual relationships.
69

  

It is possible that the Fifth Circuitôs reading of Lawrence will come to be the 

dominant reading, replacing the narrow focus on relationships embraced by other courts.  

That progression seems unlikely, however.  First, the Fifth Circuit has agreed to rehear 

the case en banc.  Second, the few other courts that have interpreted Lawrence more 

broadly have still largely limited Lawrence to the context of a two-person, long-term (or 

at least potentially long-term) relationship.
70

  The Supreme Court of Virginia, for 

example, struck down that stateôs fornication law, but emphasized that the parties 

involved in the case had been in a romantic relationship and the ñspecific act of 

intercourseò was an element of their ñpersonal relationship,ò thus particularly justifying 

protection under the logic of Lawrence.
71

  Similarly, although the Ninth Circuit has 

suggested in dicta that it reads Lawrence as supporting a broad right of sexual intimacy,
72

 

it has still contextualized Lawrence as a comment on romantic relationships. The court 

recently did so when it affirmed a rape and sodomy conviction of a defendant who had 

                                                 
65

 Id. at 1111; but see id. at 1115 (Levinson, J., dissenting) (contending that Lawrence held that states 

cannot ñcriminalize a private decision between two consenting adults to engage in sexual activity, whether 

for renumeration or notò); see also U.S. v. Thompson, 458 F. Supp.2d 730 (N.D. Ind. 2006) (stating that 

Lawrence only applies to criminal laws banning sodomy and has nothing to contribute to constitutional 

analysis of prostitution laws); Eugene Volokh, Medical Self-Defense, 120 HARV. L. REV. 1813, 1836 n.108 

(2007) (contending that Lawrence distinguishes prostitution from constitutionally protected sexual conduct 

because it lacks an emotional connection between the participants). 
66

 Reliable Consultants v. Earle, 517 F.3d 738 (5
th
 Cir. 2008). 

67
 Id. at 745 (quoting the stateôs brief). 

68
 Id. 

69
 Id. at 742 (stating that ñsome couplesò may use sex toys ñto engage in a safe, sexual relationshipò); id. at 

744 (ñAn individual who wants to legally use a safe sexual device during private intimate moments alone 

or with another is unable to legally purchase a device in Texas, which heavily burdens a constitutional 

right.ò); id. at 746 (ñThe sale of a device that an individual may choose to use during intimate conduct with a 

partner in the home is not the ósale of sexô (prostitution).ò). 
70

 See, e.g., Anderson, 371 F.3d at 1032 (suggesting in dicta that the right articulated in Lawrence applies 

only to sex between ñtwo individualsò). 
71

 Matrin v. Ziherl (Va. 2005) (rejecting argument that woman who contracted herpes from sexual partner 

could not recover tort damages because her sexual conduct was illegal under stateôs fornication law). 
72

 Anderson, 371 F.3d at 1032ï33; Fields, 427 F.3d at 1208. 
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sexual intercourse with a woman with mental disabilities.
 73

  Although the focus of the 

case was whether the woman was capable of consenting to sex with the defendant, given 

her limited mental capacity,
74

 the courtôs consideration of that issue came to be 

dominated by the nature of the womanôs relationship with the defendant.  The Ninth 

Circuit adopted the prosecutionôs view that if the sexual activities at issue took place in 

the context of a ñboyfriend-girlfriendò relationship, they were consensual and if they 

were of a more fleeting nature, they were not.
75

  The court did not even consider the 

possibility that the woman could consent to sex outside the context of a relationship.
76

  

As Judge Berzon observed in her dissent, such an approach imposes the sexual mores of 

prosecutors and jurors as a basis to ñoverride [the womanôs] sexual choice.ò
77

 

At bottom, Lawrenceôs reliance on intimacy creates great latitude for courts to 

continue to restrict sex outside of preferred forms of relationship, and even within 

preferred relationships when deemed not to promote emotional intimacy.  Lawrence 

therefore did not dislodge the dominant construction of sex but instead provided a new 

rationale for upholding laws reinforcing that construction.  That construction of sex has 

consequences for people engaging in sex acts both in and out of relationship, as discussed 

below. 

III.   Implications of the Intimacy-Based Construction of Sex  

 As set forth above, the law plays a role in pushing sexual activity toward 

emotionally intimate contexts.  That approach rests on the assumption that sex is 

sufficiently valuable to be protected from state intervention only when it is in service to 

fomenting, deepening or solidifying emotionally intimate long-term relationships.  But 

sex can be valuable in ways unrelated to emotional intimacy, and emotional intimacy can 

come in other forms that lack a sexual component.  By promoting one vision of intimacy 

ï that of a couple, married or not, engaged in emotional and sexual intimacy ï the law 

excludes those individuals whose lives do not conform to a narrow definition of intimacy 

and reinforces incentives for others to structure their lives in ways that embrace that 

definition.   

 This Part examines some of the consequences of this construction of sexual value, 

emphasizing that the construction privileges certain conceptions of sexual and emotional 

desire over others.  Our goal is not to replace the current construction of sex with a more 

accurate description of desire.  Even if such a description were possible, it would not be 

divorced from the current construction of sex but rather would be the product of that 

                                                 
73

 Anderson, 371 F.3d at 1032ï33.  
74

 Id. at 1030.  Evidence established that the woman, though her mental age was that of an eight or nine 

year-old, understood what sexual intercourse entailed, understood the repercussions of sexual activity 

(pregnancy and STDs) and knew how to use birth control.  Id. at 1038 (Berzon, J., dissenting). 
75

 Id. at 1042 (Berzon, J., dissenting). 
76

 The majority gave weight to a non-medical expert witness for the prosecution, who observed that the 

woman viewed sex solely as a physical act, whereas ñIf you ask, you know, anyone else what sex was or 

what intercourse is you see an entire picture.  You see the candles, the wine, the dating, you know, 

whatever else goes on.  With her sex is just one quick spur of the moment thing.ò Id.at 1042 (Berzon, J., 

dissenting). 
77

 Id. at 1041 (Berzon, J., dissenting). 
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construction.  We instead seek to highlight the ways that the emotional intimacy 

paradigm of sexuality is not mandated by empirical evidence.
78

 We also contend that 

majority preferences, however constructed, should not, as a normative matter, form a 

legitimate basis to exclude individuals from expressing diverse conceptions of sexual and 

emotional desire.  Instead, the state should permit individuals to explore and embrace 

multiple positions along the continuum of those desires.   

A. Sex Outside the Romantic Pair and the One-Person Mythology 

 The intimate association rubric is grounded in the notion that each individual will 

find one single person with whom to have a deeper bond than would be possible with 

anyone else.  This bond is assumed to be both emotional and sexual, with the sexual 

component in service to deepening the emotional bond.  Celebrations of this bond, within 

the law and society at large, necessarily affect relationships that do not mirror those 

bonds, as well as relationships built around such bonds.   

 Sex often occurs without regard to intimacy or in varied forms of relationship to 

intimacy.  In fact, even the ñromanceò in Lawrence consisted of a sporadic sexual 

relationship with no prospect of an ongoing coupled relationship.
79

  Yet the rhetoric of 

Lawrence and intimate association implies that these other approaches to sex either do 

not exist or are not worthy of state protection.
80

  Accordingly, pressures to prioritize 

romantic coupling are reinforced even if that form of coupling does not address 

individualsô needs or desires.  While the confluence of emotion and sex celebrated by 

Lawrence will resonate for some people, for others it will not.  Sex may bring some 

people closer together, but it can also push people apart.  Indeed, it is quite common for 

friendships not defined by sexual interaction to outlast coupled sexual relationships.  

 Moreover, even when a relationship is both emotionally and sexually intimate, the 

suggestion that one bond should be valued above all others can place enormous pressure 

                                                 
78

 As Judge Richard Posner has noted: ñjudges know next to nothing about [sex] beyond their own personal 

experience, which is limited, perhaps more than average, because people with irregular sex lives are pretty 

much . . . screened out of the judiciary.ò  Richard A. Posner, SEX AND REASON 1 (1992). We also hope that 

our approach will provide guidance for rethinking the current direction of sexology research.  The 

academic psychological community has moved away from a focus on individual sexual responses toward 

examining sexuality only in the context of committed emotional relationships.  This framework makes it 

extremely difficult to develop alternative visions of the role of sexuality in individualsô lives.  Additionally, 

social science research has primarily focused on college students who identify as heterosexual and who are 

still in early developmental stages of their sexuality.  Even though we do not think that sex experiments and 

surveys hold definitive answers for making legal or other determinations for how human sexuality should 

be treated, there is an opportunity to use our analysis to broaden research in the area in a way that enriches 

our understanding of the diversity and potential of human sexual experience. 
79

 Carpenter, supra note 32, at 1478. 
80

 See Karst, supra note 2, at 633 (permitting room for pre-relationship sex, but calling the general trend 

towards ñôsurface relationshipsô and óquick exchangesôò an ñAmerican diseaseò) (emphasis added); Tribe, 

supra note 21, at 1905; cf. Case, supra note 31, at 1651ï52 (noting that the term ñcoupleò can ñmean two 

gay men or lesbians together in any intimate capacity, which it be for a lifetime of domestic partnership or 

a óquickie,ôò but emphasizing that courts treat differently ñseveral different kinds of coupling:  pair bonding 

and its subcategory of marriage, copulating, and the sort of displays of affection that can be a prelude to the 

public expression of eitherò). 
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on that relationship.  Individuals may desire multiple sexual partners with or without 

emotional components even as they also wish to sustain a primary relationship that is 

both sexually and emotionally intimate.  For example, extra-marital affairs are relatively 

common.
81

  Celebrations of a single all-encompassing bond suggest that individuals must 

avoid such extra-relationship sex at all costs, lest they risk losing their primary 

relationship.  It is just as possible, however, that extra-relationship sex could prolong 

primary relationships rather than undo them, particularly if the partners to the primary 

relationship could be open and honest.
82

  As such, alternative visions of sexuality that 

create room for extra-relationship sex ï whether through masturbation, solo use of sex 

toys, sexual activities with non-primary partners or visits to sex workers ï could foster 

the continued success of relationships rather than threaten them.  The rhetoric of intimate 

association does not embrace such visions, however, instead celebrating sex only when in 

furtherance to the single emotional bond. 

 B. The Commerciality Myth 

 Celebrations of one primary sexual and emotional bond also leave no room for 

sex in the commercial context, which is commonly thought to be devoid of emotional 

connection. The Lawrence majority and numerous commentators have suggested that 

even relatively broad views of the right to engage in sexual conduct should not include 

prostitution.
83

  The underlying rationale for excluding prostitution, as well as other forms 

of commercial sex, is that the exchange of money purportedly disrupts the emotional 

intimacy of ñgood sex.ò
84

  Although many individuals share this view about commercial 

sex, the relationship between sex, money and emotion can often be more complicated 

than critics of commercial sex suggest.       

 As an initial matter, the exchange of money does not set commercial sex apart 

from all other forms of sexual connection.  Sexual relations, even within intimate 

                                                 
81

 Studies of adultery are often unreliable, given spousesô reluctance to self-report nonmonogamy. Even in 

the face of such reluctance, however, the most reliable studies estimate that between fifteen and eighteen 

percent of spouses engaged in sex with other partners while married. Tom W. Smith, American Sexual 

Behavior: Trends, Socio-Demographic Differences, and Risk Behavior 8ï9 (National Opinion Research Center, 

Univ. of Chicago, Updated March 2006), available at http://www.norc.org/NR/rdonlyres/2663F09F-2E74-436E-

AC81-6FFBF288E183/0/AmericanSexualBehavior2006.pdf (last visited July 10, 2007).  There is a gender 

divide in all studies, indicating that men have more extra-marital affairs than women do, although the most 

recent studies suggest that the gender gap is not as wide as first thought. 
82

 Elizabeth F. Emens, Monogamyôs Law: Compulsory Monogamy and Polyamorous Existence, 29 NYU 

REV. L. &  SOC. CHANGE 277 (2004).  Such openness and honesty about extra-relationship sex may be 

particularly needed given the documented decrease in satisfaction with sex life among those in long-term 

relationships, attributed both to correlations between sexual excitement and  newness and decreased interest 

in sex with age. See, e.g. Ansa Ojanlatva et al, Importance of and Satisfaction with Sex Life in a Large 

Finnish Population, 48 SEX ROLES 543 (2003). 
83

 539 U.S. at 578; James E. Fleming, The Incredible Shrinking Constitutional Theory:  From the Partial 

Constitution to the Minimal Constitution, 75 FORDHAM L. REV. 2885, 2898 (2007) (ñCan you imagine 

Dworkin or Laurence Tribe arguing that the Constitution protects a right to prostitution?ò); but see Belkys 

Garcia, Reimagining the Right to Commercial Sex: the Impact of Lawrence v. Texas on Prostitution 

Statutes, 9 N.Y. CITY L. REV. 161 (2005) (arguing that Lawrence represents a step toward decriminalizing 

prostitution).  
84

 Volokh, supra note 65, at 1836 (noting that Lawrence approved of barring prostitution because 

prostitution does not promote emotional connections). 

http://web2.westlaw.com/find/default.wl?rs=WLW8.04&serialnum=0329168393&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=127705&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
http://web2.westlaw.com/find/default.wl?rs=WLW8.04&serialnum=0329168393&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=127705&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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coupling, can often be governed by monetary or other non-intimate considerations.  

Decisions about whom to marry, date and sleep with are often driven by exchanges of 

money, housing, jewelry, drugs and other goods.
85

  The belief that commerce is not 

involved in sexual activities outside of relations with sex workers is often an illusion.   

Second, the assumption that money disrupts the emotional aspects of sexual 

activity is often unfounded.  Not only does the regular exchange of valuable items in 

traditional coupled relationships belie any such conclusion, but there are often emotional 

connections between sex workers and their clients.  Although such connections may be 

one-sided, one can hardly exclude emotional connection from the equation.  In fact, some 

clients may visit sex workers more for emotional than physical sustenance, sometimes 

foregoing physical sexual contact entirely.  For example, Katherine Frank, a sociologist 

and sometime stripper, has documented the dynamics of strip clubs, illustrating how men 

may spend time in the clubs because they crave emotional connections with the dancers.
86

  

Indeed, some men find strip clubs a unique space where they can feel comfortable talking 

with women in ways that they deem impossible elsewhere in their lives.
87

  This is true 

even though strip clubs often involve significant monetary transactions.   

 C.  Devaluing Non-Sexual Relationships 

 

 In addition to devaluing those sexual relationships that are assumed to lack the 

potential for long-term emotional bonds, Lawrenceôs rhetoric of intimate association also 

devalues non-sexual relationships even if those relationships possess great emotional 

intimacy.  Lawrence suggests that the most emotionally intimate and sacred relationships 

can be achieved only through sexual activity.  Pursuant to this reasoning, anal sex is 

protected conduct because such conduct is the only manner in which homosexual men 

can reach the deepest forms of intimacy.  Putting aside any critique of this analysis based 

on the realities of gay male sexual conduct, it is troubling to assume that deep intimacy 

can be achieved only through sex acts.  Such a view devalues family relationships, such 

as parent-child and sibling relationships, as well as friendships not defined by sexual 

activity.
 88

 

 

Indeed, the current construction of sexual intimacy can encourage people to 

prioritize sexual relationships over other forms of relationship.
89

  Such encouragement 

will not necessarily lead to greater intimacy.  Instead, many individuals can experience 
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