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BEYOND INTIMACY
Laura A. Rosenburyand Jennifer E. Rothmaui

Discourses about theonstitutional right to intimate association
further a construction of sex thdevalue both sexual activity untied from
emotional intimacy and emotionally intimate r&daships that lack a
sexual componentUnder the intimate association rubric, sexual activity
is protected from state interferencgly to the extent promotes
emotional intimacy This protection is a recent development and, in many
ways, is an imprament over the protection of sex only when in service to
marriage or procreation In thisArticle, howeverwe contendhat the
protection of sewnly whent is tied to emotional intimacgreates,
perpetuates and reinforces a troubling construction oham sexuality,
gender, sexual orientation and even of intimacy. Thensegrviceto-
intimacy paradigndevalues both sexual activity that lacks intimacy and
intimate relationships that lack seXhe paradigm alseeinforces a
gendered view of sexualiiyd intimacyt one that assumes that women
value intimacy over sex and thaten deserveore space, both legally
and culturally, to explore sexuality separate from intimadje contend
that sexual activitgan havevalueeven when its ends are neither
romantic nor reproductive. Accordinglthe state should not restrict or
disadvantage consensual sexual activitegen when such activities do not
promote intimate relationships. Such an approach could transform
conceptims of sex, intimacy and evganderitself.

The statéhaslong attempted to rgulatesexual activity Although there is a
general perception across political ideologies and among legal scholagdhat
regulation is declininghe freedom to engage diversesexual activitiehias notbeen
established Instead legal protection of sex has consistently beed to the promotion of
other goodsincludingmarriage, procreation anohost recentlythe development of
enduring intimate relationships.

Courts and scholars halargely failedto considemwhethersexual activity can
serve any purposésdependent of reproduch or relationship The few cases generally
credited with establishing constitutional rights to sex on clesamination actualliave
little to do with sextself. Theright to use contraceptives and to have an abortion, for

* Asociate Professor, Washington University School of Law. Email: Irosenbury@wustl.edu.
** Associate Professor, Loyola Law School (Los Angeles). Eneaihifer.rothman@lls.edar
jrothman@alumni.princeton.edu

We thank participants at the 2007 Law & Society
Workshop for insightful comments and critiques.

C


mailto:jennifer.rothman@lls.edu
mailto:jrothman@alumni.princeton.edu

PRELIMINARY DRAFT i PLEASE DO NOT CITE,CIRCULATE OR QUOTE

example, while involving the collateral effects of sexual actiVigwe very little to say
about the legitimacy or illegitimacy of state regulation of the underlying sexual conduct.

The most reast Supreme Court casstensibly protectingexual activity,
Lawrence v. Texassimilarly isnota case about sexual freedom. Instead, the Geldt
thatsamesex coupleganengage irsodomynot becauseonsenting adults have the
freedom to engage ires acts, but because the particular sex act, anal sex between two
men, couldurtheremotional intimacypetween themIn many waysLawrencefulfills
t he goals set fort h artide TReFnerdorm ¢f Intitnate st 6 s i nf | u
Associatiorf Karstboth identified an underlyingtateinterest in promoting intimate
associations betwaendividuals, and developedsgistem of values that justified
constitutional preection of suclassociatioa

While respectingntimate associations and protecting thieom governmental
intrusion isvitally important intimacyis aproblematicdfoundation for protecting sexual
activity. Now with nearly five years of perspectivelomwrence it is a particularly
appropriate time to see where that decision has led u® apestion its underlying
assumptions abothe values of sexual activitawrencehnas not | ed to a dl i
sex revolution, as some had feared and some had fidpieel enforcement and passage
of sexnegativdaws continues unabated afteawrence and most courts have narrowly
construedhedecision, upholding regulations on sexual actiitpdeed, &er
Lawrence judgeshavemadetheir own judgments abouthich sex acts promotihe type
of intimacyprotected by.awrence Sex toys, no. Oral dranal sex, yes, though only in
oneds own home and for free. Sex c¢clubs and
most of the time Bondage and sadmasochism, no. Strip clubs, yeBrostitution, no.

In this Article wechallenge the underlyingssumption inLawrencethat sex is
valuable onlywhenit is in service to em@nal intimacy We also challenge tlsexin-
serviceto-intimacy approach becausal#gvaluesntimaterelationships that lack a sexual
component while at the same time burdgrarsingle relationship with the onus of being
thesoleemotional and sexual outlet. Our goal here is not so much to establish the
existence of a right teexas a constitutional matter, but instead to challenge the current
framework for protecting sexuacttivity. We also seeto develop a theory fgsrotecting
diverse sexual practices without regardn®purposedehind themwhile at the same
time positing somealues that sex acts might further unrelatethéopromotion of
marriage, procreation @nduring, emotionallntimate relationships

In Part I, we discuss the current seegative landscape. We examine the legal

1539 U.S. 558 (2003).

2Kenneth L. KarstThe Freedom of Intimat&ssociation 89 YALE L.J. 624 (1980).

% For examples of those who thoudlatwrenceheralded a constitutional sexual revolutsgeinfra note

27.

* Seediscussiorinfra Part I1.B.

® For case citations, see discussiuina Pat I1.B. Strip clubs have been evaluated under a different

rationale since the First Amendment right of free expression has been held to apply to nude dancers. The
distinction between the expression of such dancing and the expression contained exatidexctivities is
somewhat elusive. For more discussion,isfa text accompanying noty.
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and social structusethat discouraggexualactivity outside of motionally intimate
relationshipg andthat detelopenness abotite potential diversity afexualexperiences
In Part I, we discusthe limitsof Lawrenceand the problems thabuldflow from its
romantic rhetoric Although the Supreme Courtlimwrencecould have liberated
sexuality, itsimply provided anothewnanue forconfiningit.°

Part lllquestiost he soundness of the Courtods
sexand examines some of the consequences of this construction &reexg other
things, Part Il illustrates how the vision of sexuality addgig theLawrenceCourt is
highly-gendered, viewing sex as the primary avenue through which men can become
emotionally intimate.Part IV then explores alternative conceptions of sex and intimacy
We discuss the ways thaéxcan havevalue even when condted in norAintimate
circumstancesandchallenge the notion that relationships are more valuable or more
emotionally intimate when there is a sexual componEmally, in PartV, we consider
how the values furthered by alternative constructions oasexntimacy could support a
right to sexwithout regard to intimate association, marriage, or procreation.

|. The Sex Negative Landscape

The coupling of sex with emotional intimacy is one aspect of a broader social
construction of sex that promotes aro® vision of acceptable sexual expression and
conduct. A number of theorists have already analyzed and critiqued thiseggtive
construction, including theorists as diverse as Michel Fout&@ayle Rubirf Leo
Bersani® Catharine MacKinnol? and Adienne Rit.* These theoristamong others,
emphasize that myriad social and cultural forces sustain the construction of sex in
complex and diverse wayd.he state is one of those forces givtsmole in the
recognition and regulation of marriage argdptomulgation of laws prohibiting or
penalizingsome forms otonsensual sex outside of marriage such, the law
constitutes one site from which to critique the current social construction of sex.

In this Article, we engage in such a critique in oreexpose, examine and
challenge those aspects of legal discourse and doctrine that push sexual activity toward
emotionally intimate contegt The construction of sex undoubtedly shapes aspects of the
law, but the law simultaneously contributes to thestaction.Ex ami ni ng t he
relationship to the construction therefore provides a foundation from which to critique
both the existing construction and the relevant body of [Blws dual critique can
support proposals for law reform but it can altunilinate a path for challenging the
multiple discourses that sustain the broader social construction of sex.

®We are not the first scholars to emphasize this aspéevafence As discussethfra text accompanying
notes45i 50, Katherine Franke, Teemu Ruskola and Marc Spindelman have also discussed the ways
Lawrencemay limit sexual freedom, although they emphasize different limitations than we do.

" Michel Foucault;THE HISTORY OF SEXUALITY , VOLUME |: AN INTRODUCTION(Robert Hurley, trans.
1990).

8 Gayle RubinThinking Sex: Notes for a Radical Theory of the Politics of SexuialByEASURE AND
DANGER: EXPLORING FEMALE SEXUALITY 267 (Carole S. Vance, ed. 1984).

° Leo Bersai HoMos (1995)

10 Catharine A. MacKinnornTOWARD A FEMINIST THEORY OF THESTATE (1989).

1 Adrienne RichCompulsory Heterosexuality and Lesbian ExisteB@GNS 631 (1980).

awob
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Some may question the value of legal critique in challenges to the current
construction of sex when so many factors outside the legal systeénvalresd in that
construction.We contend, however, that legal scholars should care about challenging the
current construction of sex, both within the law and out, for at least two redSosts.
the construction, and the laws that contribute to itebiesome individuals while
harming others, thus conflicting with norms of equality embraced by many legal
scholars.The vision of acceptable sex furthered by the current construction of sex is
primarily heterosexual, monogamous, domesticated and gentlareadthanneling sex
into a particularized formindividuals who do not adhere tashvision are stigmatized as
being hypersexual, asexual, criminal or otherwise devianparticular, those who
engage in sex acts outside of emotionally intimate gtsiter without the prospect of
developing an ongoing emotional bond, are often dismissed as engaging in
Ameani ngl ess, 0 ficas u o®ntobe flipside, thds@who prnioriize uous o0 s e
relationships that do not have sexual components are often skshais engaging in
relationships that are less stable, mature and valuable than sexually intimate ones.

Second, the law plays a role not just in creating the current construction of sex,
but also in naturalizing that construction, thereby obscuring the thayconstruction can
be challenged and chang€d.Legal scholars can contribute to this naturalization by
arguing that most sexual activity takes place in a zone outside of the law, or by arguing
that the law merely reflects and supportsg@xesting saial practices.Although the role
of the |l aw should not be overstated, such pl
reinforces the notion that sexual practices are primarily innate or biological, rather than
the product of social and cultural forceBy examining the current construction of sex,

and the | awdbs role in that construction, | ed
constructed nature. This Part, and the Part that follows, begins that process by describing
t he | awd s othedorsttuctionrofsséxi p t

A. Law and the Construction of Sex

Sexual activity is often assumed to exist and thrive outside of the law, and in
many ways that is an accurate description of
the law still plays aole in the construction of sex. The law does this not by
promulgating an affirmative view afex butby influencing the parameters of what many
people consider to be acceptable sex. Most saliently, the law limits the ways in which
individuals may engagin sex free from state intervention.

The law creates zones of protected and unprotected sex through a patchwork of
criminal sexual regulations, secondary punishments and state incentives to engage in
married coupling. For example, various statesdficially criminalize consensuagex
outside of married conjugality. States do this through fornication and adultery laws, anti
cohabitation laws, laws outlawing masturbation and sex toys, and laws criminalizing
prostitution'® More importanttomanywo pl eds | ives, states al so
sexual conduct by viewing sex outside of acceptable relationships adversely in various

2 Eor more discussion of this point, Se&a Part IV.
3 For various examplesgeinfra Part I1.B.
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civil contexts, such as divorééchild custody proceedindsjnheritance® and in the
context of public employmenrf. Finally, states also affirmatively support some forms of
sexual activity by privileging marriage and marridgge relationships, assumed by the
states to be sexual, over other forms of relationhip.

Despite a general trend of repealing sahthesdaws, or otherwise not
enforcing the laws on the books, such laws continue to exist, and new laws continue to be
proposed and passed. Thesg&negativdaws have consequences. First, many of the
laws are still enforced, albeit often differentially. Secanagn if rarely enforced, the
laws stigmatize and may even deter certain sexual activities, especially sexual conduct
that occurs outside a relationship. This is particularly true against a legal backdrop that
affirmatively recognizes the value of sex it marriage. Thus, even when individuals
are not prosecuted for violating such laws and are not discouraged from participating in
the sexual activity at issue, the societal disapproval influenced, at least in part, by the
governing legal regimes canhavwe power f ul effect on individua
relationship to their own sexuality, and their overall place in sotiety.

The general silence of courts and legal scholars about the potential values of sex
outside ofcoupled intimacylso perpetuates tipervasive sex negativity in our law and
culture. Legal scholars routinely dismiss the value of sex when considering harms that
emanate from the lawissac Ehrlich and Richard Posner, for example, have concluded
that the harm of overinclusive statutoape laws is minimal because only the
opportunity for semal pleasurés lost?® Even liberal legal scholars have viewed the
prospect oprotecing sexoutside of relationshipith derision. Laurence Tribe has

criticized those who contend that there islanfd a me nt a | human right to
stimulati d'nDaovri dr eMeeyaesre .hdas simil arly dismiss
gratificationo as unworthy of constitutional
ithe family context [ aerstituionajdreof> ex pressi ono

Indeed, the bulk of scholarly work that has proposed broader constitutional rights
to engage isexual conduct has done so in the context of reproductive fights,

1 See, e.gMcNair v. NcNair, 987 S.W.2d 4; 8 (Mo. App. 1998).

>See, e.gDoe v. Pryoy 344 F.3d 1282, 1283 (1Lir. 2003); Vanderveer v. Vandervedlp. 012204-2,

2004 WL 2157930, at *4 (Va. App. Sept. 28, 2004).

1 see, e.gln re Will of Moses, 227 S.2d 829,836 ( Mi ss. 1969): In re Kaufmanné
664, 67883 (App. Div. 1964)a f f205dN.E.2d 864 (N.Y. 1965).

7 See, e.gBeecham v. Henderson County, 422 F.3d 3726. 2005).

18 SeeCarl E. SchneidefThe Channeling Function in Family La20HOFSTRAL. ReV. 495(1992):see

alsoLaura A. Rosenbunyriends with Benefits2LO6MiIcH. L. Rev. 189, 21719 (2007).

¥ sylvia A. Law,Homosexuality and the Social Meaning of Gendé88Wis.L.REv.1 8 7, 2 &uB (fibec
sexual expression and control of oneds body are so ce
condemnation matters, even when it has no concrete cc¢
% |saac Ehrlich & Richard A. Posnekn Economic Analysis of Legal Rulenmaki3 J. LEGAL STUDIES

257, 271 (1974).

ZLaurence TribelLawrence v. TexasThe Fundamental Right that Dare Not Speak Its Namh@HARV.

L. REv. 1893,1922(2004).

*David D. Meyer Domesticating_awrence 2004U. CHI. LEGAL F. 453 482.

% gee, e.gYakareOule JanseriThe Right to Freely Have Sex? Beyond Biology: Reproductive Rights and

Sexual Selbetermination40 AKRON L. Rev. 311,332 36 (2007) Sylvia A. Law,Rethinking Sex and the
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intimate associatioff: There hae beenfew attemps to develop unerlying theories that
could justify protecting sexual actiigswithout regard taheirimpact on reproduction or
emotional or marital intimacy. Accordingly, legal scholarship, like the law in general,
plays a part in sustaining the current construabiosex.

B. Challenges to Sex Negativity

A few scholars have soughtaaticulatebroaderconstitutionakights to sexual
activity. These attempts could begin to challenge the current constructionbyf sex
al t er i n grelatidnghip sxdiverde sedual practices. Generally, howeveisehe
scholars have presented a narrow view of those rights or rested solely on a general
understanding of autonomy interests. No one, to our knowledge, has tried to articulate
affirmative theories that couldipport more robust legal protection of sexaetivity.
Instead, their arguments have focused either on various clauses in the Constitution in a
effort to locatea right tosex?® or on ways to extend to homosexuals the same
relationship rights enjoyed theterosexual®® No scholar has explicitly attempted to
detach the protection skxual activityfrom the protection of intimate relationshjps to
otherwise focus on the ways the law cotddpecimore diverse conceptions of sex.

Some commentatorsdhght that.awrencecould begin to move legal doctrine in
such a direction, as it recognized and even celebrated the possibility of aetkuibl
between two men. But becaussnrenceadopted a sein-serviceto-intimacy approach,
it reinforced negativeonstructions of sex instead of disrupting them. Although
Lawrencealtered some aspects of those constructions by broadening the space for
acceptable sex from procreative activities in statectioned marital relationships to
intimate associations mogenerally,Lawrencedid not provide a framework for

Constitution 132 U. RA. L. Rev. 955, 101920 (1984). These autls are aware, however, that their

analysis could be broade&eelansensuprg at 322(analyzingfitreaty monitoring bodies' consideration of

sexual r ni ogt hi t nsgo othalmabat caimesrclpse to a right to enjoy one's sexuality is formulated,

nor are any particular strong statements made with respect tessamelationships ) ; supmavat 1028

(cri ti quithatdhe tish & univahtedapregnancy should function to discourage sex and to bind

families togethey ) .

24 Karst,supranote2, at 63742; Law,supranotel9, at 225 (fiPeople have a strong
sexual expression and relationships. Through sexual relationships, we experience deep connection with

anothervul nerability, playfulness, surcease, connection
Law,supranote23, atl0 19 ( A[ S] exual relations are invaluable exp
strengthen the intimateeelt i onshi ps that give |ife meaning. 0).

% paul R. Abramson et &BEXUAL RIGHTS IN AMERICA: THE NINTH AMENDMENT AND THE PURSUIT OF
HAPPINESS(2003); David A.J. Richard§exual Autonomy and the Constitutional Right to Privacy: A Case
Study in Human Rights drthe Unwritten ConstitutiQrB0OHASTINGSL.J. 957 (1979); David A.J. Richards,
Commercial Sex and the Rights of the Person: A Moral Argument for the Decriminalization of Prostitution
127 EENNL. ReEV. 1195 (1979); NoteConstitutional Barriers to Civil ad Criminal Restrictions on Pre

and Extramarital Sext04HARV. L. Rev. 1660 (1991); Carl E. Schneider, Nok@rnication,

Cohabitation, and the Constitutipii7 MICH. L. REv. 252, 296 (1978)but seeDavid B. Cruzfi The Sex u al
Freedom Cas e sonAborti@hpAbdtimeace, amul thé ConstitufidBBHARV. C.R-C.L.L. REV.
299, 303 ( A Ad v-to-seainterpretaboh musth e. return © lkess precedenen, more

normative arguments in favor of the claim that the Constitution protectgart t o sex. 0) .

% gee, e.gLaw,supranotel9, at 196, 21821, 227 35; Richard D. MohrMr. Justice Douglas at Sodom:
Gays and Privacyl8 CoLuUM. HUM. RTS. L. REv. 43, 80 (1986)..
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constitutional protection of more diverse conceptions of Sgrtectingsexualactivity
by invoking the importance afitimate association leaves little space, culturally or
legally, for sexual activitghat does not involve emotional intimaayfor emotional
intimacy that does not involve seXhe next Part discusses this aspetiasirence

[l. TheLimits of Lawrence

Initial readings oLawrenceheralded the endf sexnegative laws. Many
commantators read the majority opinion lagldingthat the stateouldno longerdictate
what sort of sexual behavigracceptable between consenting aduygsy, straight or in
betweerf’ Justice Scalia in his dissent claimed that the majority left no reéayulaf
sexual conduct standi ng:-sedrBariage,e@dultiacess agai nst
prostitution, masturbation, adultery, fornication, bestiality, and obscenity are [all] called
into questiom’® These broad readings find some suppodtisticeK e n n endajorays
opinion whichembraceB an emer gi ng awareness that | iber:t
to adult persons in deciding how to conduct their private livesatters pertaining to
sext?® On its face, this language is wide in scope aretiisian in its approach.

Upon closer readindnowever Lawrenceis much more modest in its views about
sex. Sex is not protected because there is a rigingage irhomosexual (or
heterosexual) sodomy; in fact, the Court expressly criticizes tinéoapn Bowess v.
Hardwickfor framing the issue as one about a particular se¥ dosteadas we will
discussthe Courd s h ol di n g protecing sexeonlywieea idpromates
emotional intimacy anthe potential foa longterm bond between twgeople.

This more limited reading dfawrenceobviouslystill constitutes a victorjor the
gay rights movement and faranyindividuals engaged in samgex relationshipsas the

’RandyE.Barnett ust i ¢ e K ertariareReyoldtoniawirehce v. TexaCATO SuP. CT. ReV. 21

(2003); Kim Shayo Buchanan, Lawrence v. GedulB&ig gul at i ng Waq bb&nvoRYd.JI23% ual i ty
(2006);Suzanna. GoldbergMorals-Based Justifications for Lawmaking: Before and Alftawrence v.

Texas 88 MINN. L. Rev. 1233 (2004) (heraldingawrenceas the end of all moralsased legislation);

Jamal GreendeyondLawrence Metaprivacy and Punishment, 1Y3LE L.J. 1862, 1884 (2006)
(describingtawrenceas h ol di ng t h a tohavéhrmncenmmersial sexud felatiens dith m
consent i ng HanteplivingswithLawreNcg 88 MINN. L. REV. 1103 (2004) (concluding that
Lawrenceestablishes a liberty right to consensual sex between unmarried adults conducted in private and

predid i ng that fornication | aws will be invalidated and
Katyal, Sexuality and Sovereignty: The Global Limits and Possibilitiésaafence 14 WM. & MARY BILL

RTs. J. 1429 (2006) (interpretingawrenceas standing or t he proposition that Al ndi
regarding physical inti macy between consenting adult s

Liberty afterLawrence 65 OHIO ST. L.J. 1059, 106061 (2004) (contending tHeawrencecalls into

guedion all laws regulating neanommerical, consensual sexual conduct); Cass R. Sunétkat,Did

LawrenceHold?, 55Sup. CT. Rev. 27, 68 72 (2003) (suggesting thhawrencecalls into question bans on

adult incest, fornication and sexual devices); Jota Barg, NoteHunting Expeditions: Perverting

Substantive Due Process and Undermining Sexual Privacy in the Pursuit of Moral TrophyXBame
UCLAWOMENGL.J. 171, 210 ( 20 Qa&wvjencésd taantdisndg otrhat rfi ght t o oneds

relationshipchagies, and sexual expressiono).

% | awrence, 539 U.S. at 590 (Scalia, J., dissenting).

#|d. at 571.

%1d. at 566 67. Bowershad upheld the criminal conviction of two men for sodomy, after the police had
invaded Bower s6 home afsv. elardwigkp47& W& 18g (haBG).s t i p . Bower



PRELIMINARY DRAFT i PLEASE DO NOT CITE,CIRCULATE OR QUOTE

Court signaled its respect for saisex couples by making favorable compans to
differentsex coupled! But given the facts of the case, the Court did not have to frame its
analysis in this manneThedefendants iawrencei two men discovered engaging in
anal sex in a private honialdid not hold themselves out as a coupbeis there any
evidence that they intendéal pursuea traditional romanticelationship with one
another®? While wrapping tfis interactionin the garb ofong-term romantic coupling

has great rhetorical and emotiorabpeal it alsoallows the Court ® ignorethe possibility
that individualsmay engage in sex acts for reasons other than creating and sustaining
relationshipghat are both emotionally and sexually intimat@wrencethus reinforces
many aspects of thmurrent construction of seatherthan challenging thepas set forth
below.

A. Sex in Service to Intimacy

Lawrenceadmittedyc hanged the | awbés role in the co
expanding the contexts in which individuals may engage in sex free from state
intervention. States cammonger invoke the desire to promotarriage and procreation
as a basis farriminalizingextramarital, nofprocreative sex acts However the
romantic rubric oLawrencepotentiallyreplaces marriage and procreation wittesy
groundfor restricing sexual conductthe promotion oemotional intimacy As such,
statescancontinueto criminalize or otherwise penalize thasxual activities that sit
outsideof acceptable relationshijps areotherwiseassumed tplay no role in the
furtherance ofemotonal intimacyeven within relationship

Instead of holding that thereasright toengage irsexfree from state
intervention Lawrenceheld that therés a right toengage irfi ¢ e rirttirmatea onduct , O

i ncl urdimateg e R u a l conduictimacy AMKdi §sefecas on fAinti
activities in the sexual contegbuld mean many things. For exampieould reflect

31 Cf. Mary Anne CaseCouples and Coupling in tHeublic Sphere A Comment on the Legal History of

Litigating for Lesbian and Gay Right89VA.L.Rev.1 6 4 3, 1644 (1993) (stating that
coupleaspairbahd may be fAmost wusef ul . . . in challenges to
benefit if brought on behalf of persons whose relationship the courts could more readily assimilate to the

marital relationship protected ®riswold 0 Wenotetha bot h t he majority and Just.i
concurring opinion emphasized that the Court did not endorse ssxnearriage or even equal state

benefits for samsex couples. Lawrence, 539 U.S. at5@8at 585 ( O6Connor, J., concul
Court essentially held that sareex couples should be treated like differsex couples in the bedroom,

but not elsewhere. For skepticism about the benefits of even this limited form of equalityrastext

accompanying note#5i 50 (discussing work of Katherine Franke, Teemu Ruskola and Marc Spindelman).

%2 Dale CarpentefThe Unknown Past dfawrence v. Texasl02MIcH. L. REV. 1464, 1478 (2004)

(relaying one of tmendetf édms e tninghackdder grehsiona sexsud s s

partners, but were notinalotger m, commi tted relationship when they w
# SeeHunter,supranote27, at 1109 (vi ewi ng L awestgesofanardageasthd mi nat i n
only zone of permissible expression forlmmoray and all f

Purposes: Marriage and the Genus of lllicit S&X5YALE L. J.756,758 64 (2006)(arguing that

Lawrenceremoved marriag as the dividing line between licit and illicit sex).

3 Lawrence, 539 U.S. at 562, 564, 566 (emphasis added). We note that the hdldiwgeincecannot be

justified under principles of conservative constitutional decisionmaking. Because the deferdantst

engaged in an emotionally intimate relationship, the
right to engage in certain sex acts (sodomy) to whether there is a right to engage in sex in the context of an
emotionally intimate reladinship was not conservative issii@ming.
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discomfort with more direct or specific ways to describe sexual activities and a desire to
embrace a discourse often thought tovtmze civilized and dignifiedEven if that is true,
however, ve contend that the focus on intimdikely meansmore. In particular, the

desire to engage in a more dignified discourse betrays the assumption that sex is more
worthy of respect and protecti when in service to certain ends rather than others.
AlthoughJusticeKennedy does not define intimacy in his opinithrere are several clues
thathis opinionmeangust that

The first indication that the invocation of intimacyliawrenceserves tgrotect
certain conceptions of sex over others can be found in the framing of the question at
issue. B criticizingtheBowersCour t 6s consi der aarightta of whet he
homosexual sodomgnd instead consideringeht her a st atrimeforam make A
persons of the same sex to efduatigekenriedy cer t ai n
impliesthat the right at issue is different from a right to engage in sexual activities. In
fact, JusticeKennedy criticizes the sesentered viewoBowers @A To say that the
Bowerswas simply the right to engage in certain sexual conduct demeans the claim the
individual put forward, just as it would demean a married couple were it to be said
marriage is simply about the right to have sexual interu r*°sJasticékennedy thus
shifts the discussion from sexual activities to relationships and uses sweeping language to
celebrate the value of sarsex romane.

This shift from sex acts to relationship aligresvrencewith the right to intimate
assod@tion already embraced by the Cooutside the context of sexual activity Karst
hasdef i ned an Aintimate associationo as one t
relationship with another that is in some significant way comparable to a marriage or

family reffati omsamispooms individuals into a #f
and /& Bieniady, the liberty interesembraced by Justice Kenneigynot tied to
sexual conduct, but instead to ftlaedtpper sonal r

formal recognition in the law, is within the liberty of persons to choose without being

puni shed &%Askenredgemphasizesi pw] hen sexual ity finds
expression in intimate conduct with another person, the conduct can be bwgroaetel

in a personal bond that is more enduring. The liberty protected by the Constitution

all ows homosexual per sorf'sThechoie towhighhusticet o mak e
Kennedy refers is not the choitteengage isexual conduct, buitherthe choice to

% | awrence, 539 U.S. at 558.

*d. at 567.

3"The Court, in dicta, has emphasized that associations are worthy of constitutional protection if they are
Aisufficiently personal olike rgdatianshipst Board sf Dire@oss oftRotary e s e mb
I nt ol v. Rotary Club of sd2alsdoy Scoutssf@reriddyv.Pale, BBU.S. 546
640, 698 n.2 (2000) (Steversks, dissenting); Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984).

38 Karst,supranote2, at 629.

¥d.

“O'Lawrence, 539 U.S. at 567.

*11d. at 567. The enduring bond language evokes the memorable lin€&fiswold v. Connecticuthat
AMarriage is a coming t o fukytedderingahddntimate ¢otthe degreemtr f or wor ¢
beingsacred. It is aassociatiorihat promotes a way of life, noausesa harmony in living, not political

faiths; a bilateraloyalty, not commerciabr social projects. Yet is an association for as e@bpurpose as

any involved in our prior decisiomns. Griswold v. Connecticut, 381 U.S. 4

| e
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enter a intimate association oelationship.

Underlying the language and rationald_afvrences the notion that absent sex a
relationship cannot reach the pinnaclentinnacy represented archetypicaliythe
marital bond.By extension, ex absent the potential for a more enduring bond appears to
fall outside the protected liberty interegts suchJusticeK e n n e d y 6 infarges, ni o n
rather than challengesegativeconstructions of sex itselfSex has valuenly when it is
in serviceto creating, solidifying or deepening an emotional bond between two
individuals. That bond need no longer be marital or procreative, but an emotional bond is
still required.

Ultimately, then Lawrenceis not afirevolutiond* It simply extendsexisting
case | aw protecting fimarit al relationso to 0
scholars have applaudedwrencefor adopting this focus on romance and intimacy in
the context of samsex couples anfbr dismissing the notiothat the case was about
sex*® In fact, amonghe reams o#rticlesdevoted to analyzingawrence mostfocus
on its implications for samsex marriagé’ while relativelyfew addressts potential
impact on government regulation of sexual conduct.

A small number oscholars haveriticized the relationship focus bawrence
These commentators, most notably Katherine Frahdemu Ruskoland Marc
Spindelmanhave expressed concern ottee wayd awrencdimitsthe acceptable
spheres of gay sex to a heteronormative mariitgenodel?> Franke describes the
Al i berty pr i nclLaprenedopirpoa restsvas]ilessrexpankive, rgther
geographized, and, *iRuskdlasieiladymates thiboreneest i cat e d .
Al eaves | ittl e or n sesthhmranscendeantael aex thatisnofpart pr ot e
ofanongoi ng r ef Kuskoldescribédmwrenceas suggesting that
A homo s e x ondyin selatonships,tand that relationships aredhly context in
which homosexuals might conceivably engagser actsy*® Ruskolafurtherobserves
that the opinion ilLawrencef ai | s i (legitimate)lromaosexeal sex that does not
take place in a relationship and does not connote intimacy. The implicit bargain the
Court proposes is plain. The Court, ahd €Constitution, will respect our sex lives, but
on condition that 0% 8pindebnan concisely analjzesthe e spect ab
phenomenonfiLawrenceaccords sexuality outside of marrigigéor unmarried
heterosexual and unmarried homosexual couiptee same basic protection it receives

2 See Barnett, supra na@.

3 Laurence Tribe, for example, supports the move away from a right to sodomy towardta aight
emotionally intimate relationshipSeeTribe, supra not@1. David Meyer also celebrate
contextualization of samgex sexual activity into a quasiarital package. Meyesupranote22.

4 See, e.gPamela KarlanForward: LovingLawrence 102MIcH. L. REv. 1447 (2004); Sunsteihjberty
after Lawrencesupranote27, at 176076; Tribe, supranote2l.

> Katherine Fanke, The Domesticated Liberty bhwrence v. TexasL04CoLuM. L. REv. 1399 (2004);
Teemu RuskolaGay Rights versus Queer Theory: What is Left of SodomylLafteence v. Texds 23
SoclAL TEXT 235 (2005); Marc Spindelmah,o mo s e x u a | i, 54¥MDORY LH.A 361 (2005).

“® Franke,supranote45, at 1401.

" Ruskola,supranote45, at 239.
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marriage because it is marriaga k e : presumptivel yv° good

We agree with Frank&uskolaand SpindelmathatLawrencefurthers a narrow
vision of acceptablgaysex, but our critiqugoes further In our view, the_awrence
model for protecting sexual condustproblematic nobnly because ithannelgjay sex
into one marriagdéike form, butbecausedt channe$ all sex into such a formJudicial
interpretations oELawrencereinforce ouwview, as set forth below.

B. L a wr e-Negaive $rogerey X

Lawrenc® s -is-ermviceto-intimacyrationale potentialljfeavesample room for
staterestrictions of sexual activ@sthat do not promote emotional intimacy or letegm
relationships.Numerouscases decided afteawrencehave indeed uphelastrictions on
various forms okexual activity. Thesecourts have rejected the notion thatvrence
confers a broad right of sexual privacy or autonpmstead applying minimal, rational
basis revew of laws regulating sexual activity. Accordingly, Lawrencehasonly
minimally altered the e ¢ analyss i éases involving criminal or civiegulation of
sexual conduct.

In the nearly five years sint@awrencewas decided,aurtshaveupheld state
laws barringhe distribution and possession of sex tyault consensual incest (even
between noblood relatives}? prostitutior’* and public or quagpublic sexual conduct,
Even sodomy laws remain on the books and are enforced in cases obpablasi
public conduct, the military, and when minors are invoRfe@hese laws have been
upheld even when the punishmémt sodomy faroutstrigs thatfor vaginalintercourse

*0 Spindelmansupranote45, at 1386.

*1 Frank v. Muth, 412 Bd 808, 817 (7 Cir. 2005) (holding thatawrencedid not establish fundamental

right fAfor adults to engage in all/l manner of consens.t
Fam. Servs., 358 F.3d 804, 815 {Xir. 2004) (holding thatawrencedid not establish a fundamental

right to Aprivate sexual i nti ma 39 @f CinME004); Staterws v . Mor g ¢
Lowe, 112 Ohio StlaBrdnctH0d, nbllagB00rfe(afidofundament al ¢
consensual adultsedua acti vityo),; State v. Jloawencednot 94 Conn. Ap|
announce a fundament al 409312CR)2005 Wie 2085290,at.*3 (Per. €ts t a , No.
App., Aug. 31, 2005) (concluding thiedwrencedid not provide a generalrigh t o fAsex;bd|l pri vacy?o
seeAnderson v. Morrow, 371 F.3d 1027, 1033 (9" Cir. 2004) (suggesting thawrenceestablished

ithe right of two individuals to engage in fully and
Palmdale Sch. Dist427 F.3d 1197, 1208'{ir. 2005) (viewingLawrenceas establishing a fundamental
privacy right of fAsexual inti macyo meriting strict sc

2 See infratext accompanying no&2.

>3 Frank, 412 F.3d at 817; Lowe, 1120 St.3d at 511; John M., 94 Conn. App. at 667.

¥ See, e.g.State v. Romano, 155 P.3d 1102 (Hawaii 2007); State v. Freitag, 212 Ariz. 26922t

App. 2006); State v. Pope, 168 N. C. App. 592 (2005); People v. Williams, 349 Ill. App.3d 1123, 275
(2004).

®See,eg. Singson v. Commonwealth, 46 Va. App. 724 (2005
protected byawrencebecause of the public location of the offer).

**See, e.gIn the Matter of R.L.C., 643 S.E. 2d 290 (N.C. 2007) (upholdingigr@ainishment for fellatio

than for sexual intercourse among minors); United States v. Marcum, 60 M.J. 198 (Ct. App. Armed Forces
2004). We note that the military not only has retained its criminal ban on sodomy (albeit limited by
Marcum), but also its dminal prohibition on adultery.
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that is otherwissimilarly situatedlfor instancen public or involving a rinor.>” Courts
havealso continud to viewsexual conduabutside of relationship adversetycustody
decisions and employment decisidhsPublic employersfor examplehave been
permitted to fire employees becausextramarital affairs as courts hae routinely
rejected any suggestion that extnarital sex is constitutionally protect&d.

Some of these holdings explicitly relied oarrow reathgs ofLawrenceas
protectng sexual activityonly when in the service of intimate relationshi@necout
even suggesd erroneously that the defendainttawrencewer e i nvol ved i n a I
rel ati ons hi ggonduded that the dpiaionditle relevanceo sexual
conduct outside of such relationshffsOther courts have invokdda wr e nc e 6 s
discussion of the value of personal bonds. Theene Court of Utalupheld a criminal
prohibition on bigamy becausexoutside of a valid marriage causes nj ury t o a per
or abuse of an institutimarriagé¢thatt h e | a w * (The&levertht Gsuit épheld
Al a b abaraod the distribution and possessabgex toys because sex toys promote
Aprurient interests in autonomous sexO0 and A
t heir o%%The cowthvas.likiely influenced hyestiges of procreative
construction of seXut the animosity to solo sexassoinherentn L a wr e appreadhs
to intimacy solo sex may be pleasurable and neagnbring one closer to oneself
emotionally, but the act itse not thought tgoromoteanintimaterelationshipwith a
partner A federal district court in New Jersey likewise rejected the applicability of
Lawrenceto a sex club because the court viewadrencea s i p r r@latienships n g
from gover nmé&nSimidarly, therHawaiiSuprem@oum, in upholding
prohibitions against prostitution, descridemvrenceas primarily protecting conduct of
iper sons en g a gelaionships “hGiveratratemerprethation, the Court
concluded thatawrencehad no bearing on prostitution becaysostitution involves

"See,egR. L. C., 643 S.E. 2d at 290 (upholding, as to min
Carolina which deemed cunnilingus, fellatio, analingus, or anal intercourse as crimes against nature but not

vagim | intercourse and noting that such acts are Aunna
depraved sexual instincto),; State v. Thomas, 891 So.

for solicitation of oral sex than for intercoejs Tjan v. Commonwealth, 46 Va. App. 698 (2005)
(upholding felony charges for oral sex in public even though public vaginal intercourse is only a
misdeameanoybut seeState v. Limon280 Kan. 2752005) (holding unconstitutional Romeo and Juliet
law tha treated samsex activities more harshly than differesgx activities).

8 See, e.gVanderveer, 2004 WL 2157930, at *4 (limitihgwrenceto the criminal context and
concluding it has no relevance in custody determinations that negatively considerethe@habitation
by a parent).

%9Beecham v. Henderson County, 422 F.3d 3#2q#. 2005) (holding postawrencethat a public
employer can fire an employee for committing adultesge alsdMarcum v. McWhorter308 F.3d 635 (8
Cir. 2002) (holding tht there is no constitutional right to adultery) (affirmedB@echam

0 'see, e.gMarcum, 60 M.J. at 210 (Crawford, J., concurring) (contending that there were no

constitutional right to sodomy among military persone
®1 State v. Holm, 137 P.3d 726, 748 (Utah 2006) (quotingawrence (rejecting constitutional defense to
criminal charges under Utahés bigamy statute).

2 williams v. Pryor, 240 F.3d 944, 9480 (11" Cir. 2001),a f f 6 d a f, Ma&gan, 378 FGxl at2B4

39 (holding thatawrencedid not establish a fundamental right to engage in sex).

63832 Corp., Inc. v. Gloucester Township, 404 F. Supp. 2d 614, 623 (D.N.J. 2005) (emphasis added).
¥ Romano, 155 P.3d at 1110 (emphasis added).
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money>whi ch presumably precludes the possibili
view.

These narrow readings bawrenceare understandable given the language of
Justice Kennedyds opi ni omangudgea tnfacththe fithar e not
Circuit recently refused to adopt such a narrow reading, instead invo&mgnceto
hold that Texasd ban 0% The ®ate hadargedthaa s unconst
nothing inLawrenceprevented ifrom banning sextoysinr der t o Adi scour ag]|
interests in autonomous sex and the pursuit of sexual gratification unrelated to
procreation and pr ohi bi® TheFRfthCilcetflatlyo mmer ci al s
rejected that argument : oignor@tbehalgngiol d t he st at
Lawrenceand allow the government to burden consensual private intimate conduct
simply by deemi ng® The FiftmGircut vds yot aohletely immune . ©
toL a wr e rhetaidos emotional intimacy, however, insteadobiasizing at various
points in its opiniorthat sex toys may be used to further sexual relation&hips.

It is possiblethat h e Fi f trdading bfrawrencewilbcome to be the
dominant reading, replacing tharrowfocus on relationships embraceg dther courts.
Thatprogession seems unlikeljjowever. First, the Fifth Circuit has agreed to rehear
the case en banc. Secotitk fewother courts that haveterpreted_awrencemore
broadly havestill largelylimited Lawrenceto the context of a tespersonlong-term (or
at least potentially longerm) relationship”® The Supreme Court of Virginia, for
example, struck down that stateds fornicatio
involved in the case had bepedficactof a r omanti c
i ntercourseo was an el e maethuspartictlaryjuktiying fiper s on
protecton under the logic oEawrence™ Similarly, althoughthe Ninth Circuithas
suggested in dicta thatreadsLawrenceas supporting broad ight of sexual intimacy?
it hasstill contextualized.awrenceas a comment on romantic relationshipise court
recentlydid sowhen itaffirmed a rape and sodomy convictioha defendant who had

d. at 1111; but seidl. at 1115(Levinson,J., dissenting) (contending theawrenceheld that states
cannot fcriminalize a private decision between two coc
for r enumersedalsdrs. voThompsort, 468 F. Supp.280 (N.D. Ind. 2006) (stating that
Lawrenceonly applies to criminal laws banning sodomy and has nothing to contribute to constitutional
analysis of prostitution lawsEugene VolokhMedical SeHDefense 120HARvV. L. REv. 1813,1836n.108
(2007) (contenithg thatLawrencedistinguishes prostitution from constitutionally protected sexual conduct
because it lacks an emotional connection between the participants).
% Reliable Consultants v. Earle, 517 F.3d 738C%. 2008).
Zld.at 745 (quobréhng the stateds
Id.
®ldat 742 (stating that fisome couplesod mayidatse sex t o
744 (AAn individual who wants to legally use a safe sexual device during private intimate moments alone
or with another is unabl® legally purchase a device in Texas, which heavily burdens a constitutional
righto )id.at  7Thetsale(ofia device that an individual may choose to use during intimate conduct with a

partner in the hoifpestiuton)n)ot t he 6ésale of sexbd

O See, e.gAnderson371 F.3dat 1032 (suggesting in dicta that the right articulated.@awrenceapplies

only to sex between Atwo individual so) .

" Matrin v. Ziherl (Va. 2005) (rejecting argument that woman who contracted herpes from sexual partner

coudrmt recover tort damages because her sexual conduct

2 Anderson, 371 F.3d at 10823; Fields, 427 F.3d at 1208.
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sexual intercourse with a womaiith mental disabilities® Although the focus of the

casewas whether the woman was capable of comsghd sex with the defendargiven

her limited mental capacify/t h e s consideraon of that isscame to be

dominated byhen at ur e o f relatioeshipwatmheleférslant.The Ninth

Circuit adopt ed t hifdhegexual acdviiest isswdook glacesim ew t hat
the context-gof | & raficasmigtbay weeencdnsensuahdif they

wereof a more fleetingnature theywerenot.”> The ourt did not even consider the

possibility that the woman could consent to sex outside the context of a relatiGnship

As Judge Berzon obseyen her dissent, such an approach imposes the sexual mores of
prosecutors and jur er svoarsa n®d sl a Siesx utad ftcws rcrei.

At bottom,L a wr e relamcé an intimacy creates great latitude for courts to
continue to restrict sex outside of preferred forms of relationahigh even within
preferredrelationships when deemed not to promote emotiotiah&ty. Lawrence
therefore did not dislodgle dominant constructiasf sex but instead provided a new
rationale forupholding lawgeinforcing that constructionThat construction of sex Isa
consequences for people engaging in sex acts both in anfireldtionship, as discussed
below.

lll. Implications of thdntimacy-BasedConstruction of Sex

As set forth above, the law plays a role in pushing sexual activity toward
emotionally intimate contexts. Thapprach rests otheassumption that sex is
sufficiently valuableto be protected from state interventimmy whenit is in service to
fomenting deepenin@r solidifying emotionally intimate lonterm relationshig. But
sexcanbe valuable in waysnrelated to emotional intimacgnd emotionalntimacycan
comein otherforms that lack a sexual component. By promoting one vision of intimacy
T that of a couple, married or not, engaged in emotional and sexual iniintaeyaw
excludes thosmdividualswhaose livesdo notconform toa narrow defiition of intimacy
and reinforces incentives fothersto structure their lives in ways that embrace that
definition.

This Partexamines some of the consequences of this constructionuzl setue
emphasizing that the construction privileges certaimceptions of sexual and emotional
desire over othersOur goal is not t@eplace the current construction of sex vatnore
accurate description of desir&ven if such a description were possible, it would not be
divorced from the current construmti of sex but rather would be the product of that

® Anderson, 371 F.3d at 10823.

"1d. at1030. Evidence established that the woman, though heahasaye was that of an eight or nine
yearold, understood what sexual intercourse entailed, understood the repercussions of sexual activity
(pregnancy and STDs) and knew how to use birth contdolat 1038 (Berzon)., dissenting).

>1d. at 1042 (Berzon]., dissenting).

® The majority gave weight to a nenedical expert witness for the prosecution, who observed that the

woman viewed sex solely as a physical act, whereas dl
what intercourse is you see anienpicture. You see the candles, the wine, the dating, you know,

whatever el se goes on. Wi th her Igat2042 (Berzpnlii,st one qui
dissenting).

71d. at 1041 (Berzon]., dissenting)
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construction. V& insteadseekto highlight theways thathe emotional intimacy
paradigm of sexualitis not mandated by empirical eviden@Ve alsocontend that
majority preferenceshowever constructedhould not, as a normative matter, faam
legitimatebasis to excludandividualsfrom expressingliverseconceptions ofexualand
emotional desire Insteadthe state should permit individuals to explore and embrace
multiple positions along theontinuum ofthosedesires.

A. Sex Outside the Romantic Pair and the ®eeson Mythology

The intimate association rubric is grounded in the notion that each individual will
find one single person with whom to have a deeper bond than would be possible with
anyone else. This bond is assumed to be both emotional and sexual, with the sexual
component in service to deepening the emotional bQadebration®f this bond within
the law andsociety at largenecessarily affeakelationshipghat do not mirror thaes
bonds as well as relationships budtound such bonds

Sex oftenoccuss without regard to intimacy or in varied fas of relationship to
inti macy. I n f a clwrenecomsistedtofrasponadiceern@ah c e 0 |
relationship with ngrospecbf an ongoing couplerklationship’® Yet the rhetoric of
Lawrenceand intimate association implies that these other approacheseihsxdo
not exist or are not worthy of state protecti8rccordingly, pressures to prioritize
romantic coupling areeinforced even if that form of coupling does adtress
i ndi vi dual s 6 Whike thelconfleemce af erstiom and sex celebrated by
Lawrencewill resonate for some people, for others it will not. Sex may bring some
people closer together, btitcan also push people apart. Indeed, it is quite common for
friendships not defined by sexual interaction to outlast coupled sexual relationships.

Moreover even when a relationshipbethemotionallyand sexuallyntimate, the
suggestion thaine bomnl should be valued aboed otherscanplaceenormous pressure

8 As Judge Richard Posnerha® t ed: fAj udges know next to nothing abou
experience, which is limited, perhaps more than average, because people with irregular sex lives are pretty
much . . . screened out O0SEXAKNDHRREASON L (@992).We alsp hopethaRi c har d /

our approach will provide guidance for rethinking the current direction of sexology research. The
academic psychological community has moved away from a focus on individual sexual responses toward
examining sexuality onlynithe context of committed emotional relationships. This framework makes it
extremely difficult to develop alternative visions of the role of sexuality in indivedliees. Additionally,

social science research has primarily focused on college stwdemiglientify as heterosexual and who are

still in early developmental stagief their sexuality. Even though we do not think that sex experiments and
surveys hold definitive answers for making legal or other determinations for how human sexuality should
be treated, there is an opportunity to use our analysis to broaden research in the area in a way that enriches
our understanding of the diversity and potential of human sexual experience.

9 Carpentersupranote32, at 1478.

8 SeeKarst supranote?, at 633 (permitting room for prelationship sex, but calling the general trend

towards fidsurface rel ati onshidsad® )an(de ndpghua sciks eaxdcdhead)g;e s
supranote21, at 1905cf. Casesupranote3l, at 165152 (noting that the term fAcoup

gay men or lesbians together in any intimate capacity, which it be for a lifetime of domestic partnership o

a 6quickie,®0 but emphasizing that courts treat
and its subcategory of marriage, copulating, and the sort of displays of affection that can be a prelude to the
public expression of eithero).
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on thatrelationship. Individualsmaydesiremultiple sexual partners with or without
emotional componeneven as they also wish to sustain a primary relationship that is
bothsexually and motionally intimate For example, d@ra-marital affairs areelatvely
common®! Celebrations o& single alencompassing bond suggest tindividualsmust
avoidsuch extrarelationship sext all costs, lest they risk losing their primary
relationship. It is just aspossible howeverthatextrarelationshipsexcould prolong
primary relationshipsather than undo therparticularlyif the partners to the primary
relationshipcould be open and hone&t As suchalternativevisions of sexualitythat
create room foextrarelationship sex whether through masturbation, solo use of sex
toys, sexual activitiewith nonprimarypartnersor visits to sex workers couldfoster

the continued success of relationships rather than thréregiem The rhetoric bintimate
associatiordoes not embrace such visions, however, instead celebrating sex only when in
furtherance to the single emotional bond.

B. The Commerciality Myth

Celebrations of onprimary sexual and emotional bond also leaveoom for
sexin the commercial contexivhich iscommonlythought to be evoid of emotional
connectionThe Lawrencemajority andnumerous commentators hasgggestedhat
evenrelativelybroad vievs of the rightto engage in sexual condwttouldnot include
prostitution®® The underlying rationale for excludimgostitution, as well as other forms
of commercial sexs thatthe exchange of mongurportedlydisrupts the emotional
intimacyof i g osex®® Although many individuals sharhis viewaboutcommercial
sex therelationship between sex, money and emotion can often be more complicated
than critics of commercial sex suggest.

As an initial matter, the exchange of money does not set commercial sex apart
from all other forms of sexual connectionexfal relatbons even within intimate

St udi es of adultery are oft en -reparrnenmonagaryeEvenini ven s pou
the face of such reluctance, howevbe most reliablstudies estimate that between fifteen and eighteen

percent of spouses engaged in sex witkeiogartners while marriedom W. Smith American Sexual

Behavior: Trends, SociDemographic Differences, and Risk Behadb® (National Opinion Research Center,

Univ. of Chicago, Updated March 2006), available at http://www.norc.org/NR/rdonlyres/2662ETIH4 36 E
ACB81-6FFBF288E183/0/AmericanSexualBehavior2006.pdf (last visited July 10,.200@Ye is a gender

divide in all studies, indicating that men have more entaaital affairs than women do, although the most

recent studies suggest that the gem@® is not as wide as first thought.

8Elizabeth F.Emenonogamy 6s Law: Compul sory MoneNydmy and Pol
REV. L. & Soc. CHANGE 277 (2004). Such openness and honesty aboutetatonship sex may be

particularly needed givené¢hdocumented decrease in satisfaction with sex life among those itefomg

relationships, attributed both to correlations between sexual excitement and newness and decreased interest

in sex with ageSee, e.gAnsa Ojanlatva et almportance of and Sisfaction with Sex Life in a Large

Finnish Population48 SEx ROLES543 (2003).

8539 U.S. at 578; James E. Flemifipe Incredible Shrinking Constitutional Theory: From the Partial

Constitution to théMinimal Constitution 75FORDHAM L. REV.2885,2898Z 0 07) (ACan you i magin
Dwor kin or Laurence Tribe arguing t hahlutseéeBelkysConst i t utii
Garcia,Reimagining the Right to Commercial Sex: the Impact of Lawrence v. Texas on Prostitution

Statutes9 N.Y. City L. Rev. 161 (2005)arguing that. awrencerepresents a step toward detnalizing

prostitution)

%4 \Volokh, supranote65, at1836(noting thatawrenceapproved of barring prostitution because

prostitution does not promote emotional connections).
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coupling,canoftenbegoverned by monetary or other nmrimate considerations.
Decisions about whom to marry, date and sleep witloféeadriven by exchanges of
money, housing, jewelry, drugs and other gdbdshe beliefthat commerce is not
involved in sexual activities outside of relations with sex workeoftén an illusion

Second, the assumption that money disrupts the emotispatt®f sexual
activity is often unfoundedNot only does the regular exchange dtiaale items in
traditionalcoupledrelationships belie any such conclusion, but there are often emotional
connections between sex workargl their clients Althoughsuchconnectios may be
onesided, one can hardly exclude emotional connection froragbetion. In factsome
clients may visit sex workersore for emotional than physical sustenance, sometimes
foregoing physical sexual contact entirelor example, Katherine Frank, a sociologist
and sometime stripper, has documented the dynamicsmtktbs, illustrating how men
mayspend time in thelubs because they crave emotional connections with the d&hcers.
Indeed, some men find strip clubs a unique space where they can feel comfortable talking
with women in ways that they deem impossibkeelhere in their live¥. This is true
even thoughtsip clubsofteninvolve significant monetary transactions.

C. Devaluing NorSexual Relationships

In addition to devaluing thosesual relationships thatre assumed to lack the
potentialfor long-term emotional bond&,awrencé® ghetoric of intimate association also
devalues norsexual relationshipsvenif thoserelationshipgpossesgreat emotional
intimacy. Lawrencesuggests that thmost emotionally intimate and sacred relationships
can be adevedonly through sexual activityPursuant to this reasonirgpal sex is
protected conduct becausech conduct is thenly mannein whichhomosexuaimen
canreach the deepest forms of intimadyutting aside any critique of this analysis based
on the realities of gay male sexual conduct, it is troublingssume that deep intimacy
can be achievednly through sexacts Such a view devalues family relationships, such
as paregé:hild and sibling relationships, as wellfagndshipsnot defined bysexual
activity.

Indeedthe current construction of sexual intima@n encouragpeople to
prioritize sexuatelationshif over otherforms of relationshiff® Such encouragement
will not necessarily lead to greater intimacy. Insteadnyindividualscanexperience

8 Cf. Mary Joe FrugA Postmodern Feminist Legilanifesto (An Unfinished Draftl05 Harv. L. Rev.

1045, 10545 5 ( 1 Bey@dless(offiwhether a woman is terrorized or sexualized, there are social
incentives to reduce the hardships of her position, either by marrying or by aligning herselfpiith . 0 ) .

8 Katherine Franki J ust Trying to Rel axo: Masculinity, Masculir
40J.0F SEX RESEARCH61 (2003).

87 Strip clubs are constitutionally protected under the rubric of the expressive speech rights of the dancers.
SeeAmy Adler, Girls! Girls! Girls!: The Supreme Court Confronts theS#ing 80 N.Y.U. L. Rev. 100

(2005) (discussing cases). Although sexual intercourse is not permitted, strip club performances and
attendance are unquestionably sexual activitiesnkiatve money.

8 SeeRosenburysupranote18, at 208 11 (discussing sociological studies elucidating the emotional
functions of friendships not defined by sexual relationships between the participaata)sdrich, supa

notell

8 Rosenburysupranote18,. at 214 20.
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