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Injunctive relief is not automatically activated when the entitlement is
threatened; equity only acts at the petition of the rights-holder. As with
private law property rules, the option to enjoin the government simply sets
the maximum price at which the entitlement can be taken, namely, the
owner’s reservation price. This can be zero, or even negative (which would
mean the owner would not only waive the right, but pay the government to
take the action).

2. Constitutional entitlements.

While constitutional entitlements are regarded as more solemn than
common law or statutory ones, they are generally waivable like ordinary
tort rights.®* This is most evident for the Constitution’s numerous rights for
criminal defendants.®? To take a ubiquitous example, plea bargains waive
the Fifth Amendment right to liberty®® in exchange for favorable
consideration from the prosecutor, to avoid the bother or embarrassment of
trial, a desire to pay for one’s crime, or no reason at all. A plea-bargain also

contract that contemplates enforcement through specific performance or punitive damages).
See also, Kontorovich, Liability Rules, at 763-64 n.18 (describing Thirteenth Amendment’s
ban on “involuntary servitude” as a inalienability rule); Kreimer, 132 U. PA. L. Rev. at
1293. A weaker inalienability forbids trading the right, but allows simple waiver and
abandonment. The right to vote is of this kind. One cannot sell it, but one can waive it, as
most people do. (By contrast, in many Western nations, voting is obligatory because it is
seen as serving primarily public; the absence of such laws in the U.S. is due in part to the
presumptive waivability of rights.)

In the weakest version, one simply cannot permanently waive or trade all of the
protection afforded by an entitlement. For example, one cannot permanently shrug off
Fourth Amendment protection with a single act. Most if not all constitutional rights are
inalienable in this very loose sense. However, the right to object to particular actions is a
component of the broader entitlement. And while the latter can be inalienable as a whole,
the smaller parts are alienable, and indeed, the sum of the parts can alienable. But this very
narrow kind of inalienability of constitutional rights has nothing to do with constitutional
values. One also cannot contract away one’s ability in general to make contracts, or to be
protected by the tort system, though one can contract away one’s ability to make contracts
with particular people or to recover for torts in certain circumstances.

81 Adams v. Carroll, 875 F.2d 1441, 1444 n.2 (9" Cir. 1989) (observing that “most
constitutional  rights are waivable”). See Laurence H. Tribe, The Abortion Funding
Conundrum: Inalienable Rights, Affirmative Duties, and the Dilemma of Dependence, 99
HaRv. L. Rev. 330 (1985) (“In our constitutional system, rights tend to be individual,
alienable.... [and] subject to boding waiver or alienation.”)

62 See Jason Mazzone, The Waiver Paradox, 97 Nw. U. L. Rev. 871 (2003) (observing
that while the “waiver doctrine” generally permits forfeiting or even bargaining away
criminal defense rights in exchange for some benefit from the government, the parallel
doctrine of unconstitutional conditions severely restricts individuals’ ability to bargain
away First Amendment rights).

% United States v. Goodwin, 457 U.S. 368, 378 (1982) (noting legitimacy of plea
bargaining).
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waives all constitutional trial rights, such as the right not to incriminate
oneself, the right to a jury, and the confrontation right. All of these rights
can also be waived with or without consideration from the government.®*

The Sixth Amendment entitles criminal defendants to a lawyer. This
right is considered important enough that suspects must be informed of it
upon their arrest, and government must pay for counsel for those who
cannot afford them. However, defendants can forgo the entitlement to
counsel even for idiosyncratic or foolish reasons,® and even if this does not
serve the broader social end of justice, in the sense of the search for the
objective truth or the restraint of governmental misconduct. The individual
controls the disposition of his entitlements because he bears the immediate
and most salient consequences of his choices, not because he bears all the
consequences.®®

The ability to bargain away constitutional rights for something of
greater value is not peculiar to criminal procedure. People can block
unwarranted searches of their homes or belongings. But they can also
consent to such searches. This right is often waived because the entitlement
holder feels the governmental action benefits him more than it harms him.
For example, someone may consent to a search to be assured that a
dangerous fugitive is not hiding in his house. More generally, someone
might forgo the right to avoid unwarranted searches because they estimate
the cooperation with the police generally facilitates law enforcement and
produces social benefits that outweigh the intrusion of the search. The
crucial point is that the individual himself, and no one else, weighs the
benefits of the government action relative to the intrusion on his
constitutionally-protected privacy.

Journalists have a First Amendment right to publish at least some
national security-related information over the government’s objection.
However, the press can waive this right by agreeing to not publish the
information at the government’s request. This consent might be given out a
belief that the national security interests involve trump the informational

% To be sure, plea agreements are policed by the court for voluntariness and the like.
The doctrine of unconstitutional conditions prevents, in certain circumstances, the
government from leveraging its market power in one context to extract concessions in
another. But this does not take any of the constitutional entitlements involved out of the
general paradigm of alienability. Even the right to contract away entitlements in private law
is limited at the margins by judicial policing against fraud and overreaching, akin to review
of plea agreements. And the ability to transfer rights through contracting is limited by
antitrust restrictions on tying arrangements. See Richard A. Epstein, Unconstitutional
Conditions, State Power, and the Limits of Consent, 102 HARV. L. REV. 4, 14-15 (1988).

% Faretta v. California, 422 U.S. 806, 801 (1975).

% 14. (noting that the “right to defend is given directly to the accused; for it is he who
suffers the consequences if the defense fails.”).
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ones, even in a situation in which a court would strike this balance
differently. Such a waiver of First Amendment privileges can even be
granted for purely self-interested reasons -- to avoid alienating readers or
for promises of scoops in the future.

The ability to consent to unconstitutional activity is evident from the
recent cases invalidating long-standing public religious displays, such as the
Ten Commandments. Presumably these displays were unconstitutional
since their inception,®’ thus violating the rights of tens of thousands of
individuals. That a case only emerged after several decades of ongoing
violation shows that all the affected individuals chose to forgo the judicial
assertion of their rights, presumably because the value they attached to the
display was greater than the value they attached to their Establishment right
net of litigation costs.

The waiver or consent discussed here, like the bargains discussed in Part
I1, are usually informal and implicit — an entitlement holder simply does not
bring a legal action. But constitutional entitlements can also be contracted
away in a formal manner.®® A rights holder can brings a suit against the
government and then settle it. The settlement extinguishes his right to sue,
in exchange for some consideration — and a settlement of a constitutional
claim is simply a common law contract.®®

B. Rights-rights trade-offs

The role of the standing doctrine as a response to jointness problems can
now be described. As we have seen, constitutional rights can generally be
waived or contracted away. Each individual can decide how to use their
right — negatively or affirmatively. But under conditions of jointness,
people cannot choose individually to trade their rights. The active exercise
by one party precludes the passive exercise by all others. If the passive
exercise is understood as a legitimate way of exercising rights, then the one
plaintiff limits all the other entitlement holders’ ability to exercise their
rights as they see fit.

A constitutional entitlement’s value to its owner has two relevant

%7 Indeed, the Court suggested that time may blunt their illegality.

% See Brentwood Academy v. Tennessee Secondary School Athletic Assoc., 442 F.3d
410, 446 (6" Cir. 2006) (“Most individually held constitutional rights may be waived. . .
Some constitutional rights are so obviously alienable that no one would challenge the
idea.”); Erie Telecommunications v. City of Erie, 853 F.2d 1084, 1096 (3" Cir. 1988)
(“]CJonstitutional [free expression] rights, like rights and privileges of lesser importance,
may be contractually waived”).

8 Lynch, Inc. v. SamataMason Inc., 279 F.3d 487, 489 (7" Cir. 2002) (“Because the
parties are not diverse, any suit to enforce the settlement agreement . . . would have to be
brought in state court even though the settlement was of federal . . . claims.”)
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components. Part of its value comes from being able to use it affirmatively,
to be free of conduct that violates the entitlement. Part of the value consists
in the option to waive or trade it. This is the option value of the entitlement.
Even if the entitlement holder would never actually trade it, the power to do
so in the future has some real present value. Thus an action by a third party
that prevents alienability destroys part of the right’s value.” In Richardson,
for example, if even one individual brings suit, everyone else can no longer
exercise their individual option to sue or not sue; to know or not know. If
part of the value of a right is the ability to not exercise it, then the Accounts
Clause plaintiff diminishes the value of everyone else’s right — he interferes
with their ability to use their right as they see fit by rendering any waiver
moot.

The important point here is the tension is not between one person’s
exercise of his constitutional entitlement and the naked majoritarian
preferences of others. Everyone has just as much rights at stake. The ability
to waive a right is ultimately a product of the right. And thus the tension is
between rights on one hand and rights on the other. Even if one thinks that
the “right of way” should be given to the affirmative exercise of a right as
against the passive exercise, this does not say how to deal with a situation
where there is one affirmative exercise on one side, and a thousand passive
exercises on the other.

Because one person’s exercise of his right implicates everyone else’s
exercise of theirs, it becomes clear that all proper uses of the standing
doctrine are in an important sense about third-party standing or jus tertii.”
This is a prudential doctrine that prohibits a plaintiff from litigating the
rights of others, even when there is a cognizable injury to the absent party.
The Court has observed that a reason to deny standing when “the rights of
third parties are implicated [is] the avoidance of the adjudication of rights
which those not before the Court may not wish to assert.”’? The analysis
here shows that all true injury-in-fact problems are in part third party
standing problems. In situations of jointness, a party seeking to vindicate his
own rights necessarily litigates the rights of others as well.

" See Frank J. Easterbrook, Insider Trading, Secret Agents, Evidentiary Privileges,
and the Production of Information, 1981 Sup. CT. REv. 309, 347:

One aspect of the value of a right--whether a constitutional right or title to
land--is that it can be sold and both parties to the bargain made better off. A right
that cannot be sold is worth less than an otherwise-identical right that may be sold.
Those who believe in the value of constitutional rights should endorse their
exercise by sale as well as their exercise by other action.
™ See POSNER, ECONOMIC ANALYSIS OF LAW at 598.

2 Duke Power Co. v. Carolina Environmental Study Group, 438 U.S. 59, 80 (1978)
(emphasis added).
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C. Alienability as a Right

One might object that the right to waive or trade a constitutional
entitlement is not of the same dimension or magnitude as the right to
exercise it. The right to be free of governmental conduct might not include
the right to consent to it. Of course, consent is allowed — but this may be for
practical rather than constitutional reasons. The waiver right might be
thought of as a second-order, derivative right. One might sharpen this
argument and contend that the right to waive constitutional rights is not
itself a constitutional right at all, but merely a consequence of having
constitutional rights in a system of private litigation. The consequence is
tolerated, but not protected.

Such a conception of the waiver right is plausible, but not obviously
correct. The alienability of rights seems to be not an accident, but a feature,
albeit implicit, of the system of constitutional entitlements. That is, the
waivability of constitutional protections is the constitutional default, as
evidenced by inalienability having to be a specified exception. To put it
differently, if the inalienability of certain rights is a matter of constitutional
law, it suggests, until demonstrated otherwise, the alienability (through
contract or waiver) of the majority of rights is also a matter of constitutional
law. Thus alienability is itself a constitutionally protected interest. Finally,
accepting the passive use of a right as being part of the right itself does not
require believing that it is as important as the affirmative use. One need
only believe that both are aspects of the same right. For if the alienability
right is relatively less important than the exercise right, but both are
“rights,” than the alienability rights of many people might trump the
exercise rights of a few.

There is little law or scholarship on this question, no doubt because
waived rights do not give rise to cases. The few Supreme Court cases
touching on this issue will now be examined closely. The cases are
ultimately inconclusive, but they suggest, especially the more recent ones,
that the non-exercise of a right is part of the protected autonomy interest
conferred by the right.

1. Singer v. United States & Faretta v. California..

The two occasions on which the Supreme Court has most explicitly
considered these questions (both times with respect to trial procedure
rights), it has come to different conclusions. In Singer v. United States,” a
criminal defendant wanted, against the prosecutor’s wishes, to waive his
right to a jury and have his case tried to the bench.”* He premised his

"% Singer v. United States, 380 U.S. 24 (1965).
™ 1d. at 26 (“Petitioner further urges that since a defendant can waive other



34 STANDING [27-Mar-07

argument on the general waivability of constitutional rights. The Supreme
Court upheld the trial judge’s refusal to allow the waiver — not because
there jury right cannot be waived, but because the Constitution does not
affirmatively give anyone a right to a bench trial.” While the court found
the defendant did have the “ability” to waive a jury if the judge and
prosecutor agreed, it went on to find that the “defendant’s only
constitutional right concerning the method of trial is to an impartial trial by
jury.”"® This language could suggest that the waiver right is of a lesser
dimension, and perhaps different source, than this substantive right.

Singer would lead some to think that a defendant has no right to
refuse counsel,”” yet ten later the Court in Faretta held that the right to
counsel does include a right to waive counsel. The Court reconciled Singer
by taking an implied rights approach. The Court concluded that the right to
assistance of counsel implies, by virtue of its goals and history, a
substantive right to no counsel — this is not a waiver right, but a substantive
right of its own. On the other hand, nothing about the history or purposes of
a public trial right suggests it needs to be supported with an implicit right to
a bench trial alternative.”® The entire discussion is thus framed not in terms
of whether one has a right to waive rights, but whether one has a right to
particular outcomes. As a result, Faretta attempts to reconcile itself with
Singer by saying that there is no general answer to the waiver question, but
rather a separate inquiry for each right. Of course, this smacks of ad
hockery - a desire to limit the previous case to its facts.”” The Court does
note in a dictum that a “defendant’s power to waive [a] right” does not
“mechanically” give rise to a constitutional “right” to waiver, but rather a
right-by-right analysis is required.®

There is a better way to understand these cases. They simply mean that
a negative right cannot be transformed into an affirmative one. As is well
known, constitutional law disfavors the creation of affirmative duties from
the government to citizens. In the typical waiver context, the individual has

constitutional rights without the consent of the Government, he must necessarily have a
similar right to waive a jury trial.”).

™ 1d. at 34.

76 |d. at 34-35 (emphasis added).

" See, e.g., People v. Sharp, P.2d 489, 493 (Cal. 1972) (“[C]onstitutional language
granting the right to the assistance of counsel lends no express support to a claim that an
accused has the constitutional right to defend without counsel. . . the right to waive a
constitutional protection is not itself necessarily a right of constitutional dimensions.”),
citing Singer.

"8 Singer, 380 U.S. at 28-33.

" See Faretta, 422 U.S. at 819 n.15 (noting that the decision is not a “mechanical”
application of previous principles).

% |d. (emphasis added).
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an entitlement to be free of certain action; the waiver allows the action to
take place but does not obligate the government to do it. If a citizen sees a
police officer on the street, stops her and consents to be searched, the officer
is not obligated by the fact of the citizen’s waiver to search him. The officer
simply has the option. Similarly, in a plea negotiation, the defendant’s
desire to plead guilty does not obligate the government to accept a plea.

However, in the trial context, there are two options, judge or jury, each
of which must be provided by the government. Because there are only two
options, waiver in effect creates an affirmative right, that is, obligates the
government to provide the defendant with a particular thing, here, a bench
trial. Given the reluctance to find affirmative governmental obligations in
the constitution, the Singer result is not surprising. The case does not hold
that having a right does not generally come with the right to waive it, but
rather that “the ability to waive a constitutional right does not ordinarily
carry with it the right to insist upon the opposite of that right.”® In Faretta,
by contrast, the defendant starts with that rare creature, an affirmative
constitutional entitlement, and wishes to waive it. Here the waiver does not
obligate the government to provide the entitlement holder with anything at
all, and so waiver is allowed by right.

2. Elk Grove Unified School District v. Newdow®

Both views of the relative value of the two aspects of an entitlement (the
right to assert it offensively and the right to waive or trade it) can find
support in two recent Supreme Court cases.®® In an overlooked part of the
first case, the Court described an entitlement holder’s desire to acquiesce to
a constitutional violation as a “constitutionally protectable interest” in its
own right.®* Regrettably, the Court did not expand on this characterization.
However, a closer look at the facts of the case reveals a microcosm of the
jointness problem, which the Court resolves by favoring the waiver interest
over the exercise interest.

Newdow, whose daughter attends California public schools, brought as
her next friend an Establishment and Free Exercise challenge against the
mention of “G-d” in the Pledge of Allegiance recited at school. He claimed
the girl was, like him, an atheist, and thus put upon by the state-sponsored
religious reference. The girl’s mother, who had joint custody, intervened to
argue that the child was actually a Christian who did not mind the Pledge
and would be harmed if it were repealed.®

8 Singer, 380 U.S. at 28-33.

8 Elk Grove Unified School District v. Newdow, 542 U.S. 1 (2004).
#Compare id. with Georgia v. Randolph, 126 S.Ct. 1515, 1523-24 (2006).
8 Elk Grove, 542 U.S. at 15 n.7 (citation omitted).

®1d. at 9.
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The dispute between Newdow and the mother can be seen as a jus tertii
question. Various third parties seek to espouse the interests of a principal,
and it is unclear which advocate, if any, of them truly represents the
interests of the principal; but it is clear the third-parties claims are
derivative. Such cases are properly treated as outside the core of the
standing inquiry. What is interesting here is that the dispute between the
child’s potential representatives focused not on how to best assert her
constitutional rights, but rather on whether affirmative assertion or waiver
had the greatest net benefits.

In other words, there are two joint owners of the right to espouse the
child’s claims. One wishes to use that right to challenge a highly colorable
violation of the child’s constitutional rights (and presumably those of other
schoolchildren); the other whishes to use the rights by not using them.
(Unlike other third party standing cases, there is no possibility that the
principal will eventually resolve the matter directly.) Thus the parents are
effectively co-owners of the right to bring the Establishment challenge, but
they disagree on the highest value use of this right.*® Each has veto power
over the other’s preferred use, and it can not be split down the middle.

The Court explained its decision in favor of the mother by noting that
she seemed to have the slight preponderance of custody under state law --
though the division of custody is admittedly unclear, and silent on the
question of legal assertion of rights. A few words in a custody order is an
extraordinary basis on which to decide a dispute about the highest-value use
of an entitlement to challenge unconstitutional government action.

What is particularly noteworthy is what the Court did not do: it could
have refereed between the two irreconcilable claims by throwing the tie to
the side that wishes to use the entitlement affirmatively. This is exactly
what the court of appeals had done below:

[The mother] has no power, even as sole legal custodian,
to insist that her child be subjected to unconstitutional state
action. Newdow’s assertion of his retained parental rights in
this case, therefore, simply cannot be legally incompatible
with any power Banning may hold pursuant to the custody
order. Further, Ms. Banning may not consent to
unconstitutional government action in derogation of
Newdow’s rights or waive Newdow’s right to enforce his
constitutional interests.®’

Such reasoning finds no expression in the Court’s opinion reversing the
Ninth Circuit. On the contrary, for the Court, preventing violations of

% |d. at 15 (“Newdow’s rights . . . cannot be viewed in isolation.”).
8 Newdow v. United States Congress, 313 F.3d 500, 505 (9" Cir. 2002).
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constitutional rights (the daughter’s and others) is not an automatic trump
value. The Court recognized that a party whose constitutional rights are
being violated may prefer to waive those rights if they think the benefits
(here, the primary benefit was avoiding social opprobrium) justify it and
that such a preference is legitimate. Indeed, such a preference may dominate
a contrary one even when this entails preventing another party from
exercising their constitutional entitlement.®®

3. Georgia v. Randolph®

The case began with a wife’s domestic violence call. When the police
asked for permission to search the house, the wife consented — but her
husband vociferously objected. The Court held that the husband’s veto
made the search unconstitutional “as to him.” The wife could consent to a
search of the home, but so long as the husband was there objecting, the
search could not be applied “to him.” This is an attempt to disaggregated
the simple overlapping entitlement, and as Justice Scalia shows in his
dissent, even at this level the cut is sloppy: if the search is valid “as to her,”
would not the plain sight rule also allow the search to spill over to the drug
paraphernalia the husband had left out?® Carving out opt-outs when
entitlements overlap is not easy.

Here, two people have overlapping entitlements in the privacy of their
home. One wishes to trade the entitlement (for a police search), the other to
use it affirmatively. The Court throws the tie to the affirmative use of the
entitlement: “In the balancing of competing individual and governmental
interests entailed by the bar to unreasonable searches the cooperative
occupant's invitation adds nothing to the government’s side to counter the
force of an objecting individual's claim to security against the government's
intrusion into his dwelling place.”®* The Court here treats the affirmative
use of the right as outweighing the waiver use. However, it does not treat
the affirmative use as a trump: the affirmative use is explicitly weighed
against the other side’s various possible interests in consenting, which the
Court treats quite seriously. The balancing is based partly on a belief that
the interests of the consenting party could be served through other means
that do not sacrifice the objector’s right, while the opposite is not true.

Of course, the Court was dealing with a simple two-party situation,

8 Newdow had also raised constitutional claims in his own name, to the effect that the
Establishment violation harmed his ability to teach his daughter his religious views. See
Elk Grove Village at 16-17. This claim also overlapped with the daughter’s Establishment
clause right, in that its successful exercise would prevent the daughter from acquiescing.
The Court denied standing for this claim as well without any additional explanation.

8 126 S.Ct.1515, 1523-24 (2006).

%126 S.Ct. at 1536.

°1d. at 1523-24.
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where there is no reason to prefer the consent use to the affirmative use
(though there were on the facts of the case: the police had come on a
domestic abuse call from the woman). The balance might look quite
different with one objector out of ten thousand. After all, EIk Grove Village
v. Newdow could be thought of as a case about three people with a rights-
interest in a jointed action — Newdow, the daughter, and her mother. Two
out of three favor waiver, and waiver wins the day.

IVV. ALTERNATIVES TO STANDING: DISAGGREGATING JOINTNESS

This Part considers whether the jointness problem can be better dealt
with through methods other than standing restrictions. The problem shows
explains what is at stake in crafting standing doctrine. It does not
demonstrate that the right response should be to adopt a restrictive standing
regime. While standing can avert massive social losses and interference
with people’s exercise of their rights, it is not costless. Standing cuts the
transaction-cost knot by entirely denying relief to plaintiffs, leaving them
with uncompensated losses. This downside of standing is purely
distributional. The second — and socially more important — cost of standing
involves the merit good component of constitutional rights. To the extent
that constitutional litigation is a vehicle for the vindication of broader social
interests, the denial of standing frustrates this goal. For example, it limits
the production of the public good of precedent regarding permissible
government conduct.*?

A. Liability Rules

The typical judicial remedy for a jointness problem in other contexts
is not to deny relief but rather to make it monetary rather than injunctive —
to switch from a property rule to a liability rule. The jointness problem is, as
has been seen, one of high transaction costs arising from a large number of
disorganized entitlement holders, and the potential of strategic holdout
among them. In such situations, Calabresi and Melamed famously found
that the socially preferable solution would be to switch from the property
rule protection that generally accompanies private law rights to liability rule
protection — thus allowing a nonconsensual buy-out of the aggrieved
parties’ entitlements at a judicially-determined price.® Generally an
entitlement is either protected by property rules or liability rules all of the

% See William M. Landes & Richard A. Posner, Adjudication as a Private Good, 8 J.
LEG. STUD. 235, 240 (1979) (identifying precedent as a public good).

% Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 HARV. L. REv. 1089 (1972).
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time, but when transaction costs change dramatically, a switch in the
remedial regime would be warranted. Calabresi & Melamed suggested as
much, and while their theory has had limited effect on the nuisance
entitlements that they took as their subject, it is descriptive of the legal
response to such problems in other areas.** In private law, one sees this in
minority shareholders’ rights in corporate law,” and in constitutional law, a
switch to liability rules can be found in the Takings Clause.*

A response along these lines that could be an alternative to standing
would be to take injunctive relief off the table in jointness situations. One
might say standing exists only at law, not in equity. The remedy would be
monetary, the court’s estimation of compensatory damages for the
plaintiff’s injury. Injunctive relief is binary, while monetary relief is
continuous. To the extent a court can value a person’s individual stake in a
de facto joint entitlement; it can effectively separate the entitlement into
multiple awards of monetary relief.%’

Liability rules would capture many of the benefits of restrictive standing
while also incorporating some of the advantages of the liberal approach. It
avoids the potentially massive social losses that arise from property rule
protection when rights are inalienable. At the same time, unlike the current
standing doctrine, it does not simply let losses lie where they fall, but rather
grants some measure of recompense to those aggrieved by the governmental
action. Perhaps more importantly, it allows the courts to address the merits
of plaintiffs’ claims, giving them occasion to pronounce on the
constitutionality of government action. This has expressive,®®
precedential,®® and educational'® benefits that should not be

% See Abraham Bell & Gideon Parchomovsky, Pliability Rules, 101 MicH. L. Rev. 1,
5-6 (2002).

% See id. at 33-39 (describing appraisal right, essential facilities doctrine, and other
private law rules as “pliability rules”).

% U.S. ConsT. AMEND. V.; see Kontorovich, Liability Rules, 56 STANFORD L. REV. at
___ (describing current and possible constitutional pliability rules).

%" Professor Fallon has recently noted that standing doctrine seems motivated by
concern about cost of injunctive remedies, in particular, ongoing supervisory decrees, and
such concerns would fall away in a damages regime. Fallon, Remedies, supra note _, at
650-651, 665-66. While the solution may be similar, this is an entirely different remedial
concern from the one discussed here, which focuses on the inability to buy out an
inefficient injunction due to transaction costs.

% See Amar, supra, at 718 (arguing that law-declaring function of court argues for a
relaxation of standing restrictions). See generally, Cass Sunstein, Foreword: Leaving
Things Undecided, 110 HARV. L. REV. 4, 69 (1996) (arguing that decisions of the Court
“and may well have major social effects just by virtue of their status as communication”).

% An existing judicial determination of the issue could be used to get an injunction in
such subsequent cases where jointness is not a problem. Moreover, establishing precedent
on constitutional issues has become particularly important given qualified immunity and
the new standard for federal habeas petitions. See generally, John C. Jeffries, Jr., The
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underestimated. A determination that the government is acting illegally
would impose a potentially large shaming penalty on officials.

B. Problems With Liability Rules

When high transaction costs prevent bargaining, property rules threaten
to lock in inefficient resource allocations. The (academically) accepted
solution is to protect the entitlements with liability rules, which allow for
forced takings at a judicially-determined price. Instead, what standing
doctrine does when confronted with a jointness problem is to switch from
the robust property rule default to a rule of zero protection. This section will
explore the limitations of liability rules as an alternative to standing
restrictions. These limitations may explain why standing effectively
eliminates the plaintiff’s entitlement, rather than cashing it out with liability
rules. One reason may be “injunctive essentialism” -- a mistaken
assumption that constitutional plaintiffs are always entitled to property rule
protection. Furthermore, liability rules would create a new set of problems -
valuing the entitlements and screening out opportunistic plaintiffs - that
may be as serious as those under property rules.

1. Injunctive essentialism.

In private law, entitlements can be protected either through liability or
property rules. Whether an entitlement will be protected with liability or
property rules often turns on whether transaction costs are high enough to
block efficient trade.’®® The situation is quite different for constitutional
entitlements, which are thought to require, by their very nature, property
rule protection.’®® Those subject to an ongoing or prospective constitutional
violation are presumptively entitled to an injunction.’® Nothing in
constitutional law dictates property rules as the sole protective regime.
Indeed, constitutional law uses liability rules in a surprising number of

Right-Remedy Gap in Constitutional Law, 109 YALE L. J. 87 (1999) (arguing the qualified
immunity doctrine encourages courts to develop constitutional law deferring the full costs
of doing so).

199 Christopher L. Eisgruber, Is the Supreme Court an Educative Institution?, 67
N.Y.U. L. Rev. 961 (1992)

101 See Calabresi & Melamed.

102 See CHARLES ALLAN WRIGHT, ARTHUR R. MILLER & MARY KAYE KANE, 11A
FEDERAL PRACTICE & PROCEDURE § 2944 (“[I]f a constitutional violation is established,
usually no further showing of irreparable injury is necessary”) (2006); id. at § 2948.1 n.21
(collecting cases); Laycock at 57 (“Injunctions are routine in all civil rights and
constitutional litigation.”)

193 See Eugene Kontorovich, Liability Rules for Constitutional Rights: The Case of
Mass Detentions, 56 STAN. L. REv. 755, 758 (2004) (demonstrating the general belief in a
near-automatic right to injunctions for constitutional violations).
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situations generally characterized by high transaction costs.'® And the
structure of the Bill of Rights suggests liability or property are equally valid
options when, as is almost always the case, the Constitution specifies only
the substance of the entitlement but not the remedial regime.’®
Nonetheless, there is a belief among judges and scholars that liability rules
for constitutional rights are inappropriate and perhaps unconstitutional
(aside, of course, form the Takings context).

2. Valuation difficulties.

Accurately appraising the plaintiff’s loss is always a problem with
liability rules, which replace a market mechanism for determining price
with a governmental one. The severity of the problem depends on the nature
of the entitlement in question. When an entitlement is not traded in thick
markets or has elements of idiosyncratic value, accurate judicial valuation
becomes more difficult.. The difficulty manifests in both decision costs
(such as legal fees, judicial salaries, and discovery) and error costs (the
incorrect incentives created through inaccurate valuations). The wide use of
property rules in private law is due, in part, to a belief that valuation
difficulties are so ubiquitous and intractable that legal remedies are never
adequate.'%

Yet juries do assign values to even the most inchoate injuries, such as
extreme emotional distress and loss of consortium. Such damages are
controversial, and may be systematically wrong; certainly one is more
skeptical of them than damages for economic loss, which helps explain
restrictions on the recovery for non-pecuniary injuries. Juries are often
asked to put a price on constitutional entitlements, as when they award
damages to victims of illegal seizures, police brutality or malicious
governmental discrimination. These awards are made only because it is too
late for anticipatory relief, but it bears noting that the law does not regard
the valuation of these entitlements as being a task beyond the competence
of courts.

To be sure, constitutional entitlements are, on the whole, harder to value
than private law entitlements,*® and the inchoate rights typically at issue in

104 See Eugene Kontorovich, The Constitution in Two Dimensions: A Transaction Cost
Analysis of Constitutional Remedies, 91 U. VA. L. Rev. 1135 (2005) (showing how liability
rules are used in the prior restraint doctrine, Eighth Amendment Bail Clause, procedural
due process, Fourth Amendment search and seizure rules, and the Fifth Amendment
privilege against self-incrimination).

%1d. at 1165-69.

196 See Douglas Laycock, The Triumph of Equity, 56 LAW & CONTEMP. PROBS. 53
(1993) (arguing that equitable relief is the norm in much broader area of private law than
generally appreciated).

197 See Kontorovich, Two Dimensions, at 1147-48 (discussing valuation difficulties
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standing problems will be particularly troublesome. What is less clear is
whether constitutional entitlements pose any greater valuation problems
than the inchoate entitlements in common law. The correct measure of
damages is how much the plaintiff would demand to be paid to suffer the
injury, and it is hard to see why this is more speculative when the injury is
an establishment of religion rather than intentional infliction of emotional
distress.

Concerns about valuation difficulties are often put in terms of whether a
damages award will capture the “full” cost of the harm - that is, the
assumption is often that error will be systematically biased towards under-
compensation. (Error is only a social problem if it is systematically biased
one way or another.) Injunctive essentialism is partly based on the view that
money will not make the plaintiff whole. It seems the opposite could also be
true; it is actually a difficult empirical question. One can imagine a rejected
applicant challenging an affirmative action program. Had someone
approached him before he applied, he may have accepted a modest sum to
take his chances under the program; a damage award, made in hindsight
could be much larger.

On the other hand, the role of the jury may raise a particular problem in
hard standing cases, where the great majority of entitlement holders assign a
zero or negative value to exercising the entitlement. Here a judge could not
charge a jury to award damages based on how much they would need to be
paid to suffer the same injury (a common way of getting at non-pecuniary
damages) because most would suffer it gladly.'®

3. Free riders.

Valuation problems are not unique to the jointness problem; a more
particular problem with liability rules in this context involves distinguishing
those genuinely aggrieved by the governmental action (those that, unlike the
majority, place a positive value on their entitlement) from possible
pretenders. With the kind of entitlements and injuries that hard standing
cases involve, the only observable difference between these two classes is
that the former comes forth to litigate. Ideology (broadly understood as
beliefs, politics, religions, appraisal of risks, temperament, concern or some
similar subjective disposition) is all that separates the ideological or public
interest plaintiff (or any plaintiff in a situation where many are harmed but

with constitutional rights).

198 see Nancy C. Staudt, Taxpayers in Court: A Systematic Study of A (Misunderstood)
Standing Doctrine, 52 EMORY L.J. 771 (2003) (noting that since judges are themselves
taxpayers, one might think that they would have all have a conflict of interest in presiding
over a taxpayer standing suit).
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few sue) from everyone else. The problem for liability rules is that such
internal states are easy to fake or opportunistically adopt.

Imagine in Richardson a liability rule substituting for the standing
jurisdictional bar. The case would proceeds to the merits, where the
plaintiff wins. Instead of enjoining the CIA to reveal its accounts, the court
would remedy Richardson’s injury by awarding him $1,000. Under the
theory behind the liability rule, all other positive value entitlement holders
should be able to recover as well. Unless the full cost to the positive-value
people is internalized, there is no assurance that the government’s policy
has a net social benefit.'*

However, once the first plaintiffs win their case, it becomes difficult to
determine who the positive-value people are. At this point, anyone claiming
that they are aggrieved by the CIA’s nondisclosure could come forth and,
relying on Richardson as a precedent, claim $1,000 for themselves.
Assuming a unified and indivisible course of government conduct — which
this Article treats as the predicate for standing problems — once the first
award is made, every American willing to profess the views of the original
plaintiff, at least in a complaint, can be interchangeably plugged in as a
subsequent plaintiff. The Supreme Court greatly mitigated this problem
when it held the new doctrine of nonmutual offensive collateral estoppel**
inapplicable to suits against the United States.''* But this merely changes
the problem from one of collateral estoppel to one of stare decisis.**

Nonetheless, winnowing out insincere plaintiffs would be a difficult
task, requiring an individualized inquiry into the subjective beliefs of each
plaintiff. For most there would be no evidence apart from their own
testimony. Even for those where evidence could be had of a contrary prior
disposition, it would be difficult to use this to block relief, for that would
result, quite oddly, in less constitutional protection for people who change
their minds than for those of long-established views.

The key point is that given the nature of the protected entitlement, it

199 The discussion here holds to one side questions about the extent to which the
government internalizes costs. See Daryl J. Levinson, Making Government Pay: Markets,
Politics, and the Allocation of Constitutional Costs, 67 U. CHI. L. Rev. 345 (2000). It also
assumes the government acts as an agent for society at large rather than pursuing its own
agenda. Clearly if internalization and agency are problematic, it weakens the analysis of the
Article, along with much of the rest of constitutional theory.

119 This is the practice where a subsequent plaintiff uses the victory of a prior plaintiff
against a common defendant to conclusively establish facts or issues common to both
cases. See Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979).

11 United States v. Mendoza, 464 U.S. 154 (1984).

12 If the first suit was resolved by the Supreme Court, the effect on subsequent
litigation would be the same. Otherwise, the free-rider problem would be reduced as free-
riding would only be possible within circuits where plaintiffs had won.
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would be very difficult to distinguish sincere plaintiffs from the
opportunistic ones, who would have waived (or even paid to not exercise)
their entitlement under a property rule. If enough negative-value entitlement
holders take advantage of a prior judgment to receive damages, the cost of
compensation could exceed the social benefit of the government action, and
the liability rule cure would be worse than the property rule disease.

C. Making Liability Rules Work

In situations where the standing doctrine is currently used to bar suits
for lack of an “injury-in-fact,” it might be preferable to recognize standing
but to use liability rules rather than property rules. A major problem with
this is separating sincere plaintiffs from opportunistic ones; the first subpart
below considers a possible solution. Correctly valuing the entitlements is
another problem; the second section below considers an important standing
situation where valuation difficulties seem tractable.

1. Liability rule with an event-based statute of limitations.

A better solution would be to switch to liability rules while limiting the
preclusive effect of the first favorable judgment. The best way to do this
would be with a statute of limitations that expires when a favorable
judgment becomes final after appeal in whatever case first reaches that
mark. In other words, to get within the limitations period one would have to
file before any favorable appellate judgment in any of the other suits on the
matter becomes final. (Since all potential plaintiffs are injured by the same
course of government conduct, the clock would start running for everyone
at the same time; in cases where this may not be true, tolling would of
course be appropriate.) The statute of limitations would cut out concern
about stare decisis free-riding because the limitations period would end the
moment that res judicata effect would begin.'*® At the same time, this
would allow an indefinite number of genuinely aggrieved plaintiffs to
receive compensation by filing early. Presumably it is the ideological
plaintiffs, those with the greater injury, who will file first, and thus
compensation will roughly track injury. Thus this solution also acts as a
filter between sincere and strategic plaintiffs.

2. Taxpayer remedies for taxpayer standing.
The valuation difficulties caused by liability rules may be easiest to deal
with in taxpayer suits, which have long been a major source of standing

3 1n a similar but narrower vein, Prof. Brilmayer has suggested eliminating the stare
decisis and collateral estoppel effect of judgments adverse to the plaintiff of questionable
standing as an alternative to the standing doctrine. See Brilmayer, 93 HARvV. L. REV. at 309.
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controversies.™™* Taxpayer suits are seen as the paradigm of generalized
grievances."® Taxpayer suits challenge the legality of governmental
spending; the invocation of the plaintiffs’ status as taxpayers ostensibly
distinguishes their interest in the matter from a purely abstract or altruistic
one, from a mere citizen’s interest. Striking down the challenged program
would reduce total expenditures and ultimately bring a reduction in taxes.
Thus the theory behind taxpayer suits seeks to connect something that looks
like pure citizen standing to the most traditional of injuries, economic harm.
The Court has had little truck with this theory. If a program is struck down,
the government would most likely find something else to spend the money
on, rather than refund it — thus the element of “redressability” is missing.
With massive deficit spending, there is even less connection between being
a present-day taxpayer and financing of current government operations.

Moreover, the Court recognizes that taxpayer standing cannot be
understood as anything other than a fiction'*° to disguise what is at bottom a
citizen or private attorney general suit. Almost everyone pays taxes, and
thus the plaintiff’s interest is indistinguishable from those of many
others;*" and all government actions involve money either obtained through
taxation, or fungible with it. Thus federal taxpayer status has been
consistently rejected as a basis for standing despite ongoing attempts to
assert it,"*® with the important exception of Establishment Clause suits
challenging Congressional spending programs.**®

Understanding the problems to which standing responds — problems

caused by overlapping and thus inalienable rights regarding a single course
of conduct — gives a new perspective on the taxpayer suits. The problem
with these suits is not the lack of injury or redressability, but the remedy
sought. Though they base their standing on a purely economic injury, the
taxpayer suits do not seek monetary relief but rather to enjoin the spending
program.® If their interest in the legality of the program stems from their
status as taxpayers, then the relief they seek is overbroad; nothing about
being a taxpayer should entitle them to question how their funds and those
of others are being spent.

If the program is unitary in the sense that opt-outs cannot be excluded,

114 See Frothigham.

5 TRIBE at 5.3-17 pg. 421.

18 TRIBE at 5.3-17 pg. 421.

Y7 Frothingham.

118 See Staudt, Taxpayers in Court, 52 EMORY L.J. 771 (showing that federal courts bar
federal taxpayer standing but may permit municipal taxpayer standing).

119 See Flast v. Cohen.

120 See Staudt, Taxpayers, at 776 (“The goal of the lawsuit is to halt government
spending or, in the alternative, to re-fashion it to ensure the spending projects comport with
existing statutory or constitutional norms.”).
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an injunction raises the problems discussed in Part Il. However, the
taxpayer theory, and the objection to spending on the program, shows how
the unitary program can be disaggregated. If the remedy is at law — a refund
of the plaintiff’s pro-rated contribution to the program — then one plaintiff’s
disposition of her entitlement would not affect other potential plaintiffs’
disposition of theirs. While action may be unitary, money is infinitely
divisible.

All of the problems with a liability rule solution seem easier with a
taxpayer suit. Damages are easy to calculate — the cost of the program
multiplied by the plaintiff’s fractional share of the national tax revenue.
Injunctive essentialism seems at its weakest here, where the plaintiff
complains of an essentially economic injury. The liability rule answers the
redressability concern that hangs over taxpayer suits by ensuring that the
plaintiff benefits from winning the suit. (To be sure, for most taxpayers and
most spending programs, the individual’s share would be minute enough
that they would be dwarfed by the costs of litigation, and even by the
administrative costs of distributing the damages.) On the other hand, this
solution shares the weakness of liability rules as a response to jointness -- it
does nothing to address free-rider problems. However, those could be dealt
with through the kind of statute of limitations discussed in the previous
subsection.

D. Disaggregation with Property Rules

The problem to which standing responds can be managed to some extent
even under a property rule system. To alternatives are discussed. The first
focuses simply on narrowing the scope of injunctions; this would represent
the most modest reform discussed in this Article. However, it cannot be
applied to all or perhaps even most types of government action, thus greatly
limiting its utility. Furthermore, it may reduce the magnitude or probability
of jointness problems but not enough to make a difference. Still, if one finds
the costs of robust standing unacceptable, this proposal will be a practical
and almost costless alternative in that it does not seek to limit plaintiff’s
standing at all, but only the scope of injunctive relief. The second
alternative is more innovative, and would probably require legislative
implementation. But it might serve the goals of standing better than either
current doctrine or the alternatives discussed here.

1. Narrowing injunctions.

As has been seen, a key feature of the standing problem is a single
government action that infringes on the entitlements of many people, rather
than many independent actions directed at many people. The indivisibility
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of the action creates the holdout problem. Its applicability to many people
makes it difficult to have alienability of the entitlements to be free of the
action. However, whether an action or program is truly unitary is not always
clear, and in some way is a function of other aspects of the law, in
particular, the choice of remedial regime.

To the extent law can disaggregate governmental actions into smaller
parcels, along geographic or other lines, the problem that standing seeks to
address diminishes. The inauguration case discussed in Part 11.B.2 is a clear
example of a completely unitary action with nationwide scope. But consider
another suit by Newdow, where he challenged the recitation of the pledge of
allegiance in schools on Establishment Clause grounds. The recitation of the
pledge is geographically divisible. It can be recited in some judicial circuits
but not others, in some school districts but not others, even in some class
rooms in a particular school but not in others.

Such disaggregation can be implemented simply by issuing narrow
injunctions. Indeed, the narrower the remedy is on the back end, the less the
need for narrow standing on the front end. If one can only challenge the
recitation of the pledge in one’s own classroom, the problems that standing
responds to greatly diminish. For one, the class of potential plaintiffs in
each classroom would be small, definite (knowable in advance) and difficult
to manipulate. This would make bargaining among the people with different
valuations easier. By contrast, if the question is the Pledge nationally, the
class of potential plaintiffs is vast, difficult to identify, and manipulable.

This is not so different from what courts do when applying the standing
doctrine in Establishment Clause. In cases challenging religious displays or
symbols, standing is often limited to those with some “personal connection”
or geographic nexus to the display, such as those who routinely see it,
“usually in the[ir] home or community.”*** Similarly, a plaintiff challenging
his local religious display should presumably not have standing to challenge
that of a far-off town, even if set up as part of the same program.

The “personal connection” test serves the transaction costs purposes of
standing limitations very poorly, because while it may reduce the number of
people with standing, it still leaves class membership undefined and
completely open.?> A potential plaintiff can easily acquire a “personal
connection” by slightly changing his routine to occasionally pass by the
display. The potential for the class to expand in this way makes settlement
with known members futile, and holdout easy. When looking for axes along
which an action can be divided, the key is to create discrete groups of

121 Newdow v. Bush, 355 F. Supp.2d. at 278.

122 The same can be said of the nexus requirements imposed on plaintiffs in statutory
rights cases like Lujan. These requirements have been widely ridiculed as artificial by
critics of standing.



48 STANDING [27-Mar-07

potential plaintiffs corresponding to each unit. Thus it is important to try to
carve out discrete plaintiff groups whose membership is defined ex ante,
identifiable, and closed.

To be sure, the idea that injunctions should be narrowly cast is an old
maxim of equity. Yet it seems forgotten in cases of broad public concern,
for obvious reason — if the pledge is unconstitutional why not ban it
everywhere? The answer suggested here is because people everywhere are
not complaining, and a remedial zealousness would lead to jointness
problems.

2. Random standing.

Perhaps the best way of realizing the efficiency goals of standing
without the downsides of the current doctrine would be a system of random
standing. Standing to litigate a given injury would be given to — and
confined to — a representative sample of the allegedly injured population.
The system would be triggered by the court concluding that a suit before it
raised a standing problem as defined in Part 1l — a government program that
infringes on many peoples rights in a similar or identical fashion. If the
disaggregation solution suggested above did not seem feasible, the court
would send notice to representative sample of the affected class. The notice
would inform them of the alleged rights violation, and that they were one of
a certain number of people given standing to pursue equitable remedies
against the violation. The sample group would be chosen using methods
such as those used by polling agencies; it should be just large enough to be
statistically representative. The expenses and administration of the sampling
would be, at least originally, borne by the original plaintiff and her
attorneys — the system is essentially that of class action notification, except
seeking opt-ins, not opt outs.

Anyone in the sample group could, if they wished, sue to redress the
constitutional violation. If even a single one of them chose to do so, they
would have standing per se; the Court would not be able to say their injury
was too abstract or general. However, if none of the random group chose to
challenge the government program, no one else could so.

The random system has many advantages. Unlike current standing
doctrine, it would never result in a system where no one has standing to
challenge a constitutional violation that affects many. At the same time, the
class of potential plaintiffs would be small, closed and identifiable — indeed,
the names of group members should be shared with the defendant to
facilitate bargaining. This would prevent some of the most severe
inefficiencies that could result from a liberal standing regime.

One of the greatest difficulties for standing’s efficiency function is that
it depends on the Court making ad hoc and poorly informed judgment about
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the relative proportion of positive and negative value rights holders. The
existence of one plaintiff out of 300 million potential ones says very little.
However, one out of a few thousand would suggest the negative value rights
holders are numerous enough that despite their being a minority, they still
might be the highest value users of the right.

Random standing would go a long way to solving the problems of
jointness by creating a manageably small, closed and identifiable class of
rights-holders. It would not entirely solve the problem; the possibility of
holdout would remain. That is, because any one individual among the
sample group can hold hostage the entire social surplus (assuming it exists),
the incentive for such strategic behavior will remain. The probability of
holdout preventing an efficient solution decreases with the number of
potential veto-holders, but with any group large enough to be meaningfully
representative, holdout may be a possibility.

E. Summary.

The discussion of alternative methods of avoiding the welfare losses
caused by jointness help explain why it is in reality addressed by the
ungainly injury-in-fact standing doctrine. Alternative methods of avoiding
the welfare losses caused by jointness appear unattractive, inadequate or
impractical. Liability rules recapitulate many of the problems seen under
property rules. Random standing may get better results, though it only
reduces, rather than eliminates the holdout problem. However, it is
exceedingly unlikely that random standing would ever be implemented by
Congress: making the vindication of constitutional rights explicitly depend
on fortuity cannot be politically attractive. As for the narrow injunctions
approach, it is easy enough to implement in situations where divisions can
be made along geographic lines, but altogether impossible to implement in
other important contexts, like Richardson, or the Inauguration case.
Liability rules with a statute-of-limitations to screen out insincere plaintiffs
may be the best answer, but would almost certainly require some legislative
authorization. But while arguments can be made for the constitutionality of
confining constitutional plaintiffs to legal remedies,'?® they go against the
grain — as does an event-based, rather than a time-based statute of
limitations. Not surprisingly, Congress has not arrived at a solution that
would involve a combination of two such unusual and controversial
features.

123 5ee Kontorovich, Two Dimensions; Kontorovich, Mass Detentions.
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V. FURTHER IMPLICATIONS

This Part will consider some miscellaneous implications of the account
of standing elaborated above.

A. Non-Hoehfeldian plaintiffs.

Denials of standing usually involve non-Hoehfeldian plaintiffs, that is,
plaintiffs whose are not seeking redress for a violation of their personal,
common law rights. Some argue that this is because judges invented the
doctrine to obstruct the exercise of the new “public rights.”*** The role of
standing described in this Article suggests another explanation (though of
course it does not exclude sloppy or politically-motivated judging). First,
the amorphous and abstract nature of non-Hoehfeldian interests makes it
likely that they will be widely held, and that it will be difficult to identify
injured entitlement holders ex ante. Second, the abstract nature of the injury
makes it easy to simulate, and thus prevents the plaintiff group from every
truly being closed, thereby preventing efficient settlement. Jointness
problems arise more frequently with non-Hoehfeldian or public rights, but
they are not limited to them.

Thus one would expect to see fewer standing problems where
constitutional rights track common law rights than where they do not.
Common law entitlements were generally defined in such a way as to avoid
overlapping rights. Thus one can predict that as the law moves away from
using the common law definition of property and towards “expectation of
privacy” to define the scope of protection under Fourth Amendment,
standing problems will become more common. Standing problems will be
most frequent under the structural provisions of the Constitution and the
Establishment Clause because actions that violate them necessarily affect
many people in the same way.*?

B. Equal Protection

When the rights of some are violated but the same rights of others
similarly situated are protected, the account of standing presented in Parts Il
and 11l does not apply. A defining feature of jointness is that the
government action affects a broad class of people who have an entitlement
to be free of it. It is not a situation where a majority countenances the
infringement of the rights of a minority, but rather where the rights of all
members of the class are infringed, and the only possible difference among
class members is how much they would pay to be free of the infringement.

124 See, e.g., Sunstein; Jaffe.
125 See Redish, Political Order at 103.
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One protection against abuse is that all must have their rights on the line.

Yet the gist of the equal protection claim is that basis by which the class
of affected people was defined was in itself illegitimate. So it would be odd
to deny standing on injury-in-fact grounds for an Equal Protection claim.*®
Equal protection violations involve singling out a particular class for
inferior treatment; and singling out is the antithesis of jointness, for the
singled-out class is presumably limited and defined.**’

C. Class actions.

Standing determinations involve some of the same considerations as
class certification.'®® Both involve efforts by one party to get an
adjudication of widely-held rights. The points developed above suggest that
liberal standing would result in a dysfunctional version of the class action
without any of its safeguards. Broad standing makes everyone a member of
what can be a nationwide plaintiff “class.” As with class actions, a question
arises as to who can determine what a fair settlement is. In a class action,
the class is represented by unitary counsel; the defendant knows that settling
with the named representative’s counsel will transfer all of the class
members’ entitlements. Because this is a significant power, both named
plaintiff and counsel achieve representative status only after demonstrating
their fitness to the court.

Broad standing is like a class action where, in effect, no one can settle
the class’s claims. Unlike in a formal class action, those with different
preferences cannot opt out. A minority can effectively dictate the remedies
for the entire class, who might prefer something entirely different.'® One
person can bring the entire “class” to litigation while all other members
would benefit from settlement.

In the class action process, the party that determines the disposition of
the class’s entitlements must have interests closely approximating those of
all other class members. With broad standing, there are no such guarantees,

126 Byt see Allen v. Wright.

27 One could imagine the opposite problem — what might called “intentional
jointness,” where the government broadens the scope of a constitutionally dubious action to
include a great number of people specifically to create sanding difficulties. It is not clear if
such a thing has even happened. If the government ceases a challenged action to evade
review, courts will entertain a challenge despite its mootness. Presumably they could take
the same approach to intentional jointness.

128 See Schlesinger, 418 U.S. at 216 (noting analogy between standing to assert broadly
held rights and class representative status); Epstein; Scott; Jensen, et al.; Redish;
Brilmayer, “Case or Controversy” Requirement, 93 HARV. L. REV. at 307-09.

129 Thus the representation problem in class actions arises not just because the absent
class members will be bound by the collateral estoppel effect of the judgment, as Prof.
Brilmayer has suggested, but because of the immediate effect of the judgment, assuming
injunctive relief is sought. See Brilmayer, Perspectives at 308.
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and the plaintiff may have interests diametrically opposed to the rest of the
group whose rights are affected.™®™® When the plaintiff is a poor
representative, or there are cleavages within the proposed class, the proper
course is to deny certification and allow the suits to proceed individually, or
to certify subclasses. Yet jointness prevents such disaggregation. The court
must then choose whose valuation of the right will prevail. Such a decision
is unavoidable when conflicting claims are made to a common resource.
Sometimes denying standing means no one can bring a case at all; but this
is little different from denying certification on grounds of heterogeneity to a
purported class whose members individually all have negative value claims.

In short, liberal standing would allow for a kind of class action that
cannot be settled by the plaintiff, cannot be opted-out of by absent class
members, and where the plaintiff may have interests that sharply conflict
with those of the class — a class action with few of the protections of the
Rule 23 regime and less advantages.

D. Statutory rights.

The discussion has thus far focused on entitlements created by the
Constitution. Yet standing issues can arise regardless of the source of the
substantive law. Indeed, much of the criticism of the Court’s standing
jurisprudence has come in response to cases where the government is sued
for purely statutory violations, most commonly in the context of regulatory
action.’® As a positive matter, the analysis of standing’s consequences for
statutory rights is much the same as for constitutional ones. However, it
may have different normative implications for statutory rights.**

Both the inalienability and holdout problems discussed in Part Il arise
regardless of the source of the underlying entitlement. Broader standing
increases the likelihood of inefficient outcomes. Even if, as Prof. Sunstein

130 The situation is analogous to smoking or ashestos-exposure class actions that seek
to simultaneously espouse the claims of dead, symptomatic, and asymptomatic individuals.
While all have suffered the same legal injury, the vast difference in the degree and nature
of their harm may make symptomatic plaintiffs poor representatives of asymptomatic ones.
Indeed, they may have opposing interests, with one side favoring a cash judgment that
would ruin the defendant but would provide immediate relief, while others favor the
establishment of a trust that would only pay out a small portion of its assets in the present
period but ensure that the defendant company would be around to pay medical expenses
that arise ten years later.

B! See, e.g., Cass R. Sunstein, Standing and the Privatization of Public Law, 88
CoLuM. L. Rev. 1432 (1988) (arguing that applying standing limitations, which are based
on common-law concepts of injury, to administrative action improperly constitutionalizes
common law notions of injury).

132 5ee Cass R. Sunstein, Standing Injuries, 1993 S. CT. Rev. 37, 60 (suggesting that

injury-in-fact requirements may be proper in constitutional cases on constitutional
avoidance grounds).
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points out, regulatory injuries by their nature affect a broader class of
people than common law ones, this does nothing to reduce transaction costs
that arise when a large and amorphous class of people have standing. When
transaction costs are high, so long as a governmental program causes some
prohibited harm, it can be blocked regardless of its net benefits.!*®
However, this subpart will suggest this is a weaker justification for standing
limitations for statutory rights than constitutional ones.

Constitutional entitlements, in contrast, are cut from a uniform cloth.
Everyone has them in equal amounts.’® It is in the nature of American
individual rights that they protect all individuals;**® structural provisions
organize the government that governs everyone. If one wanted to limit the
exercise of such entitlements in certain unusual circumstances
characterized by high transaction costs, it would be difficult to incorporate
such a limitation into the definition of the right. However, a natural way to
do it would be to build in jurisdictional flexibility and one can imagine the
“cases or controversies” limitation filling this role.

Proponents of the “cause-of-action” theory of standing would argue that
this general availability of constitutional entitlements itself represents a
constitutional determination about standing, namely, that it should be broad.
There are several responses to this point. First, on a doctrinal level, both the
distribution of entitlements and the “case or controversy” limitation spring
from the same document. There is no a priori reason to think that the
distribution of entitlements represents a complete judgment about what
constitutes a “case or controversy.” Instead, “case or controversy” may be a
judgment about the acceptable conditions for the exercise of entitlements
created elsewhere. Unless one believes (or believe the Framers believed)
that the correct level of constitutional violations is strictly zero in all
situations, there is no reason to think that the creation and allocation of
constitutional rights, unmitigated by a standing barrier in jointness
situations, represents the only and last word on when rights can be asserted.

This is not always the case for statutory rights. Unlike constitutional
entitlements, statutory and regulatory entitlements are made-to-order by
Congress. They are often nuanced and detailed. Congress to bestow rights

33 This assumes the illegal feature of the program is integral to it, so that that
enjoining the harm effectively blocks the entire program.

134 See COOTER, STRATEGIC CONSTITUTION at 249 (describing the “equality constraint”
on constitutional rights, under which “one person’s liberty cannot change without the same
change in everyone’s liberty™).

35 This is truer after the Reconstruction Amendments. Many questions remain about
the availability of constitutional rights to foreigners abroad. Compare J. Andrew Kent, A
Textual Case Against a Global Constitution, 95 Geo. L.J. __ (2007), with Kal Raustiala,
The Geography of Justice, 73 Fordham L. Rev. 2501 (2005); Jules Lobel, The Constitution
Abroad, 83 AMm. J. INT’L. L. 871 (1989).
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of action only on particular types of parties, can condition their exercise in a
variety of highly particular ways, and in short, set up highly reticulated
mechanisms for the enforcement and exercise of rights that it creates.
Congress can create an entitlement and vest its enforcement only in the
Executive, or in certain groups, or in everyone.

Thus when Congress broadly extends statutory rights, it suggests a
deliberate choice to allow a potential minority of dissenters to determine the
ultimate use of the right. A citizen-suit provision suggests that Congress
regards the proper level of violation to be zero. This is because when
Congress creates regulatory rights, the enforcement scheme can be matched
with the right with a great degree of specificity.

Part 111 showed that standing protects the exercise of rights by people
other than the plaintiff. This is because almost all constitutional entitlements
can be waived or traded for something of greater value: they are
presumptively waivable. This need not be the case with statutory rights.
Congress can tailor rights so as to not have a “flip side.” For example, an
entitlement can just be given to people “adversely affected” by the
government action; in which case there is no “negative entitlement” for
others to trade and thus no autonomy problem.

Liberal standing can result in significant social losses in situations of
jointness. Congress can choose to adopt inefficient statutes — there is no
social surplus maximization principle constraining it. But Congress can
make these choices — and unmake them — one statute at a time. It can create
some rights that would be unconstrained by social welfare concerns and
others that are. Because of the uniform nature of constitutional rights, their
silence as to remedies, and the extraordinary difficulty of amending it, one
should be more hesitant to adopt a interpretation of the Constitution that
would periodically result in large social losses. Thus it makes more sense to
think that the Constitution contains a built-in safety-net against such
problems than it does to think statutes are limited by an Art. Il injury
requirement. And indeed, the Court seems to take a more liberal view of the
injury requirement in statutory than in constitutional standing.**

CONCLUSION

Standing is a pragmatic response to a real and potentially serious

136 See RONALD D. ROTUNDA & JOHN E. NOWAK, 1 TREATISE ON CONST. L. §
2.13(f)(2) (3d ed. 2006); Logan at 48-49. For an example of how standing can be denied
for the same type of injury when brought as a constitutional claim but granted in a suit
pursuant to a statute authorizing action by “any person,” compare Richardson with Akins
vs. FEC.
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problem. It is not an ideal response. Purely legal relief would be preferable
to a jurisdictional dismissal on a variety of grounds, both instrumental and
“equitable.” However, liability rules may not be a realistic option for both
doctrinal and functional reasons. There may be ways around the liability
rule problem, and there are entirely different types of solutions, such as
random standing. But these are not avenues the legal system is likely to
explore. Taking these alternatives off the table, the Court must choose
between the default property rule paradigm and pure condemnation of the
relevant entitlement. A former could lead to massive social losses; losses
created not by the perverse preferences or illegitimate tastes of the majority,
but out of the transaction cost structure of the situation, one in which the
government would need unanimous consent to carry out a particular policy.
In a larger group unanimity is impossible, but 99% is certainly impressive
and may suggest that the majority of rights holders would prefer to buy out
any dissenting plaintiffs, but cannot do so simply because of the transaction
costs. Standing allows the Court to ignore the difference between 99% and
100% in situations where transaction costs prevent the 99% from securing
the consent of the minority. Thus standing becomes a “second-best”
response to the transaction cost problems arising out of jointness.

Readers with comments should address them to:

Professor Eugene Kontorovich
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