Sec. 506. Determination of secured status

(@)

(1) An allowed claim of a creditor secured by a lien on property in which
the estate has an interest, or that is subject to setoff under section 553 of this title,
is a secured claim to the extent of the value of such creditor’s interest in the
estate’s interest in such property, or to the extent of the amount subject to setoff,
as the case may be, and is an unsecured claim to the extent that the value of such
creditor’s interest or the amount so subject to setoff is less than the amount of
such allowed claim. Such value shall be determined in light of the purpose of the
valuation and of the proposed disposition or use of such property, and in
conjunction with any hearing on such disposition or use or on a plan affecting
such creditor’s interest.

(2) If the debtor is an individual in a case under chapter 7 or 13, such
value with respect to personal property securing an allowed claim shall be
determined based on the replacement value of such property as of the date of the
filing of the petition without deduction for costs of sale or marketing. With
respect to property acquired for personal, family, or household purposes,
replacement value shall mean the price a retail merchant would charge for
property of that kind considering the age and condition of the property at the
time value is determined.

(b) To the extent that an allowed secured claim is secured by property the
value of which, after any recovery under subsection (c) of this section, is greater
than the amount of such claim, there shall be allowed to the holder of such claim,
interest on such claim, and any reasonable fees, costs, or charges provided for
under the agreement or State statute under which such claim arose.

(c) The trustee may recover from property securing an allowed secured
claim the reasonable, necessary costs and expenses of preserving, or disposing
of, such property to the extent of any benefit to the holder of such claim,
including the payment of all ad valorem property taxes with respect to the
property.

(d) To the extent that a lien secures a claim against the debtor that is not
an allowed secured claim, such lien is void, unless -

(1) such claim was disallowed only under section 502(b)(5) or 502(e) of
this title; or

(2) such claim is not an allowed secured claim due only to the failure of
any entity to file a proof of such claim under section 501 of this title.



2 Bankruptcy Code Selections

Sec. 544. Trustee as lien creditor and as successor to certain creditors and
purchasers

(a) The trustee shall have, as of the commencement of the case, and
without regard to any knowledge of the trustee or of any creditor, the rights and
powers of, or may avoid any transfer of property of the debtor or any obligation
incurred by the debtor that is voidable by -

(1) a creditor that extends credit to the debtor at the time of the
commencement of the case, and that obtains, at such time and with respect to
such credit, a judicial lien on all property on which a creditor on a simple
contract could have obtained such a judicial lien, whether or not such a creditor
exists;

(2) a creditor that extends credit to the debtor at the time of the
commencement of the case, and obtains, at such time and with respect to such
credit, an execution against the debtor that is returned unsatisfied at such time,
whether or not such a creditor exists; or

(3) a bona fide purchaser of real property, other than fixtures, from the
debtor, against whom applicable law permits such transfer to be perfected, that
obtains the status of a bona fide purchaser and has perfected such transfer at the
time of the commencement of the case, whether or not such a purchaser exists.

(b)(1) Except as provided in paragraph (2), the trustee may avoid any
transfer of an interest of the debtor in property or any obligation incurred by the
debtor that is voidable under applicable law by a creditor holding an unsecured
claim that is allowable under section 502 of this title or that is not allowable only
under section 502(e) of this title.

(2) Paragraph (1) shall not apply to a transfer of a charitable contribution
(as that term is defined in section 548(d)(3)) that is not covered under section
548(a)(1)(B), by reason of section 548(a)(2). Any claim by any person to recover a
transferred contribution described in the preceding sentence under Federal or
State law in a Federal or State court shall be preempted by the commencement of
the case

Sec. 547. Preferences

(a) In this section -

(1) “inventory’ means personal property leased or furnished, held for
sale or lease, or to be furnished under a contract for service, raw materials, work
in process, or materials used or consumed in a business, including farm products
such as crops or livestock, held for sale or lease;
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(2) ‘new value’ means money or money’s worth in goods, services, or
new credit, or release by a transferee of property previously transferred to such
transferee in a transaction that is neither void nor voidable by the debtor or the
trustee under any applicable law, including proceeds of such property, but does
not include an obligation substituted for an existing obligation;

(3) ‘receivable’ means right to payment, whether or not such right has
been earned by performance; and

(4) a debt for a tax is incurred on the day when such tax is last payable
without penalty, including any extension.

(b) Except as provided in subsections (c) and (i) of this section, the trustee
may avoid any transfer of an interest of the debtor in property -

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the debtor before
such transfer was made;

(3) made while the debtor was insolvent;
(4) made -
(A) on or within 90 days before the date of the filing of the petition; or

(B) between ninety days and one year before the date of the filing of the
petition, if such creditor at the time of such transfer was an insider; and

(5) that enables such creditor to receive more than such creditor would
receive if -

(A) the case were a case under chapter 7 of this title;
(B) the transfer had not been made; and

(C) such creditor received payment of such debt to the extent provided
by the provisions of this title.

(c) The trustee may not avoid under this section a transfer -
(1) to the extent that such transfer was -

(A) intended by the debtor and the creditor to or for whose benefit
such transfer was made to be a contemporaneous exchange for new value given
to the debtor; and

(B) in fact a substantially contemporaneous exchange;

(2) to the extent that such transfer was in payment of a debt incurred by
the debtor in the ordinary course of business or financial affairs of the debtor and
the transferee, and such transfer was —
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(A) made in the ordinary course of business or financial affairs of the
debtor and the transferee; or

(B) made according to ordinary business terms;
(3) that creates a security interest in property acquired by the debtor -
(A) to the extent such security interest secures new value that was -

(i) given at or after the signing of a security agreement that contains a
description of such property as collateral;

(ii) given by or on behalf of the secured party under such agreement;
(iii) given to enable the debtor to acquire such property; and
(iv) in fact used by the debtor to acquire such property; and

(B) that is perfected on or before 30 days after the debtor receives
possession of such property;

(4) to or for the benefit of a creditor, to the extent that, after such
transfer, such creditor gave new value to or for the benefit of the debtor -

(A) not secured by an otherwise unavoidable security interest; and

(B) on account of which new value the debtor did not make an
otherwise unavoidable transfer to or for the benefit of such creditor;

(5) that creates a perfected security interest in inventory or a receivable
or the proceeds of either, except to the extent that the aggregate of all such
transfers to the transferee caused a reduction, as of the date of the filing of the
petition and to the prejudice of other creditors holding unsecured claims, of any
amount by which the debt secured by such security interest exceeded the value
of all security interests for such debt on the later of -

(A)(i) with respect to a transfer to which subsection
(b)(4)(A) of this section applies, 90 days before the date of the filing of
the petition; or
(ii) with respect to a transfer to which subsection (b)(4)(B) of this
section applies, one year before the date of the filing of the petition; or

(B) the date on which new value was first given under the security
agreement creating such security interest;

(6) that is the fixing of a statutory lien that is not avoidable under
section 545 of this title;

(7) to the extent such transfer was a bona fide payment of a debt for a
domestic support obligation; or
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(8) if, in a case filed by an individual debtor whose debts are primarily
consumer debts, the aggregate value of all property that constitutes or is affected
by such transfer is less than $600; or

(9) if, in a case filed by a debtor whose debts are not primarily consumer
debts, the aggregate value of all property that constitutes or is affected by such
transfer is less than $5,000.

(d) The trustee may avoid a transfer of an interest in property of the
debtor transferred to or for the benefit of a surety to secure reimbursement of
such a surety that furnished a bond or other obligation to dissolve a judicial lien
that would have been avoidable by the trustee under subsection (b) of this
section. The liability of such surety under such bond or obligation shall be
discharged to the extent of the value of such property recovered by the trustee or
the amount paid to the trustee.

(e)(1) For the purposes of this section -

(A) a transfer of real property other than fixtures, but including the
interest of a seller or purchaser under a contract for the sale of real property, is
perfected when a bona fide purchaser of such property from the debtor against
whom applicable law permits such transfer to be perfected cannot acquire an
interest that is superior to the interest of the transferee; and

(B) a transfer of a fixture or property other than real property is
perfected when a creditor on a simple contract cannot acquire a judicial lien that
is superior to the interest of the transferee.

(2) For the purposes of this section, except as provided in paragraph (3) of
this subsection, a transfer is made -

(A) at the time such transfer takes effect between the transferor and the
transferee, if such transfer is perfected at, or within 30 days after, such time
except as provided in subsection (c)(3)(B);

(B) at the time such transfer is perfected, if such transfer is perfected
after such 30 days; or

(C) immediately before the date of the filing of the petition, if such
transfer is not perfected at the later of -

(i) the commencement of the case; or

(if) 30 days after such transfer takes effect between the transferor and
the transferee.

(3) For the purposes of this section, a transfer is not made until the debtor
has acquired rights in the property transferred.
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(f) For the purposes of this section, the debtor is presumed to have been
insolvent on and during the 90 days immediately preceding the date of the filing
of the petition.

(g) For the purposes of this section, the trustee has the burden of proving
the avoidability of a transfer under subsection (b) of this section, and the creditor
or party in interest against whom recovery or avoidance is sought has the
burden of proving the nonavoidability of a transfer under subsection (c) of this
section.

(h) The trustee may not avoid a transfer if such transfer was made as a part

of an alternative repayment schedule between the debtor and any creditor of the
debtor created by an approved nonprofit budget and credit counseling agency.

(i) If the trustee avoids under subsection (b) a transfer made between 90
days and 1 year before the date of the filing of the petition, by the debtor to an
entity that is not an insider for the benefit of a creditor that is an insider, such
transfer shall be considered to be avoided under this section only with respect to
the creditor that is an insider.

Sec. 550. Liability of transferee of avoided transfer

(a) Except as otherwise provided in this section, to the extent that a
transfer is avoided under section 544, 545, 547, 548, 549, 553(b), or 724(a) of this
title, the trustee may recover, for the benefit of the estate, the property
transferred, or, if the court so orders, the value of such property, from -

(1) the initial transferee of such transfer or the entity for whose benefit
such transfer was made; or

(2) any immediate or mediate transferee of such initial transferee.
(b) The trustee may not recover under section (a)(2) of this section from -

(1) a transferee that takes for value, including satisfaction or securing of
a present or antecedent debt, in good faith, and without knowledge of the
voidability of the transfer avoided; or
(2) any immediate or mediate good faith transferee of such transferee.
(c) If a transfer made between 90 days and one year before the filing of the
petition—
(1) is avoided under section 547(b) of this title; and

(2) was made for the benefit of a creditor that at the time of such transfer
was an insider;
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the trustee may not recover under subsection (a) from a transferee that is not an
insider.

(d) The trustee is entitled to only a single satisfaction under subsection (a)
of this section.

(e)(1) A good faith transferee from whom the trustee may recover under
subsection (a) of this section has a lien on the property recovered to secure the
lesser of -

(A) the cost, to such transferee, of any improvement made after the
transfer, less the amount of any profit realized by or accruing to such transferee
from such property; and

(B) any increase in the value of such property as a result of such
improvement, of the property transferred.

(2) In this subsection, “improvement” includes -
(A) physical additions or changes to the property transferred;
(B) repairs to such property;
(C) payment of any tax on such property;

(D) payment of any debt secured by a lien on such property that is
superior or equal to the rights of the trustee; and

(E) preservation of such property.

(f) An action or proceeding under this section may not be commenced
after the earlier of -

(1) one year after the avoidance of the transfer on account of which
recovery under this section is sought; or

(2) the time the case is closed or dismissed.

Sec. 551. Automatic preservation of avoided transfer

Any transfer avoided under section 522, 544, 545, 547, 548, 549, or 724(a) of
this title, or any lien void under section 506(d) of this title, is preserved for the
benefit of the estate but only with respect to property of the estate.



