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Del i berati ng About Dol lars: The Severity Shift
Davi d Schkade,” Cass R Sunstein,  and Dani el Kahneman"

| . I ntroduction

How, if at all, is the outconme of group deliberation
different froma statistical aggregation of individual
predel i beration judgnments? How m ght jury deliberations depart
fromthe nmedian or nean of individual judgnments? Speculation is
not difficult. Perhaps juries converge toward the m dpoi nt of
i ndi vi dual judgnents; perhaps juries nove away from or toward,
the high or low of individual extrenes. Perhaps juries produce
an outcone that is nore just or nore accurate; perhaps juries
generate nore predictable and |l ess erratic judgnents, so that
unpredictability at the individual level, or at the |evel of the
mean or mnedian of (six or twelve) individual judgnents, is
further reduced by deliberation at the jury level. A pervasive
question is whether a deliberating jury has the effect of
produci ng outcones that treat the simlarly situated simlarly--
perhaps in ternms of civil or crimnal liability (do people who
have engaged in the sane conduct receive the sane verdict?),
perhaps in the determ nation of appropriate danage awards,
ei ther conpensatory or punitive (do simlarly situated people
receive the sane awards?).?!

In this Essay, we attenpt to nake sone progress on these
gquestions. W do so principally by reporting the results of an
extensi ve study of nock juries (over 3000 people and 500 juries
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intotal). Six-person juries were asked to deliberate about the
appropriate punishnent in civil cases involving personal injury;
they answered this question in two ways, by setting punitive
awards in dollars and by indicating, on a rating scale, the
severity of the punishnent they wished to inflict on the

def endant. Qur nost inportant and general finding is that with
respect to dollar awards, deliberation produces a severity
shift: The jury s dollar verdict is typically higher, and often
far higher, than the nedian judgnent of the same jury s

i ndi vi dual menbers before deliberation began. ?

To conpress a long story, our specific findings are these:

e Jurors followed a sinple principle of majority rule in
deci ding whether to inpose punitive damages at all; the
decision to award damages was largely a function of the
maj ority of individual predeliberation votes.

» Wiere predeliberation juror judgnents favored a high
puni shnment rating, deliberation typically increased the
rating of the group, as conpared to the nedi an of
i ndi vidual jurors predeliberation ratings.

» \Wiere predeliberation juror judgnents favored a | ow
puni shnment rating, deliberation typically decreased the
rating of the group, as conpared to the nedi an of
i ndi vidual jurors predeliberation ratings.

e As conpared with the nedian of individual predeliberation
judgnents, large dollar awards increased after group
del i beration, often dramatically so: Anong juries that
voted to award punitive damages, 27% reached dol | ar
verdicts that were as high as or higher than the highest
predel i beration judgnent anong their own jurors.

e As conpared with the nedian of individual predeliberation
judgnents with respect to dollars, nost small dollar awards
above zero al so increased as a result of deliberation,

2 Conpare the finding of a leniency shift in crininal juries and that this
shift produces nore accurate judgnents, because juries are nore |likely than
i ndi vidual jurors to apply the reasonabl e doubt standard correctly. See
Robert MacCoun and Norbert Kerr, Asymretric |Influence in Mck Jury

Del i beration: Jurors Bias for Leniency, 54 J Persononality and Soci al
Psych. 21 (1988).
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t hough the increase was snaller than for high dollar
awar ds.

 Wth respect to punishnent ratings, jury verdicts were
neither nore nor |ess consistent and predictable than the
mean or nmedian juror. Wth respect to dollar awards, jury
verdicts were | ess consistent and predictable than the nean
or nmedian juror. Wth respect to dollars, jury deliberation
substantially increases unpredictability.

For puni shment ratings, the principal effect of
del i beration was thus to nove group judgnents toward a nore
extrenme version of the original tendency (low or high) of
individuals within that group. This effect is, we believe,
closely related to phenonena frequently studi ed under the | abels
of risky shifts, choice shifts, and group polarization. 3
Wth dollar awards generally--the nore inportant issue--the
effect of deliberation was to produce the severity shift, found
by showing that a jury s dollar verdict is systematically higher
than the nedi an predeliberation judgnments of jurors. The
severity shift stens, we believe, froma systematic rhetorica
advant age hel d by those arguing for higher dollar awards, an
advant age t hat operates independently of the particul ar case at
i ssue.

The study reported here has the advantage of being
extrenely close to--in fact part of the design is based on--an
earlier one involving not deliberating juries but responses of
899 individuals to punitive damage cases.* Qur earlier study was

3 See, e.g., David Myers and Hel nut Lamm The G oup Pol ari zati on Phenomenon
83 Psych. Bulletin 602 (1976); Daniel |senberg, Goup Polarization: A
Critical Review and Meta-Analysis, 50 J. Personality and Soci al Psychol ogy
1141 (1986). Russell Spears, Martin Lee, and Stephen Lee, De-Individuation
and Group Polarization in Conputer-Mdiated Comrunication, 29 British J Soc
Psych 121 (1990); Craig McGarty et al., Goup Polarization As Conformty to
the Prototypical Goup Menber, 21 British J. Soc. Psych. 1, 3 (1992).. More
particularly, our data show a choice shift. See Johannes Zuber et al. Choice
Shift and Group Pol ari zation, 62 J Personality and Social Psych. 50 (1992)

4 See Cass R Sunstein, Daniel Kahneman, and David Schkade, Assessing Punitive
Danmages, 107 Yale LJ 2071 (1998). This presentation is geared to analysis of
the | egal issues; the underlying data, and rel evant psychol ogical points, are
presented in nore detail in Daniel Kahneman, David Schkade, and Cass R
Sunstein, Shared Qutrage and Erratic Awards: The Psychol ogy of Punitive
Danages, 16 Journal of Risk and Uncertainty 49 (1998).
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focussed on the question of predictability, which we understood
to be a function of whether the judgnment of one randomy
selected jury is a good predictor of the judgnent of other
random y sel ected juries judging the sanme case.®> W found a
remar kabl e consensus in the judgnents of individual jurors, nade
on a rating scale, about a series of personal injury cases.

That study therefore found that with respect to the underlying
moral eval uation, groups of different (non-deliberating® jurors
are likely to reach simlar conclusions about the relative
severity of different cases.’ Thus all-white, all-poor, all-rich,
all -educated, all poorly educated, all-male, all-female, all-
young, and all-old juries would probably conme to very simlar
ranki ngs of a set of cases, at |east in personal injury cases
and very possibly el sewhere.® It follows that the nedian of the

i ndi vi dual judgnents of any random group of twelve people is
likely to produce a noral judgnent that predicts, with a
reasonably high degree of accuracy, the judgnent of any ot her
group of twelve people (also defined by the nedian of the

i ndi vi dual judgnents of group nenbers).

At the sane tinme, the study found that assessnent of cases
in terms of dollars produces great unpredictability.® To be
sure, the aggregate dollar awards produced a sim/lar ranking of
cases as does the aggregate punishnent rating. But dollar awards
are unpredictable in the specific sense that punishnment ratings
are not: the judgnent of any particular group of twelve
(determ ned by taking the nedian judgnent as that of the group)
is a poor predictor of the judgnent of other groups of twelve
(determined in the same way).!° We showed that the same case,

5 Thus variance anong juries exposed to the sane case is our basic measure of
unpredictability. W also explore the question of predictability by seeing
whet her identifiable features of cases are good predictors of awards. See
bel ow. W& use the term erratic as a synonymfor unpredictable

6 As expl ai ned bel ow, synthetic juries consisted of random groups of twelve
i ndi vi dual judgnents, with the nean or nedi an judgnent of the group of twelve
reflecting the verdict. See 107 Yale LJ at 2098.

7 1d. at 2095-2100.
8 1d. at 2097-2100.
% 1d. at 2100-2104.

10 Note that in our study we hold constant several factors that can be used to
capture some of the variability in punitive damage awards, such as
conpensat ory damages, case category, case particulars, and jurisdiction. It
has been proposed by sone authors that when anal yzed using these factors,
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presented to different jurors, will elicit simlar rankings but
quite different dollar awards, producing a situation where the
simlarly situated are not treated simlarly. This
unpredictability may well produce overdeterrence in risk-averse
def endants or in any case nuffled and confusing signals. w
concl uded that the unbounded doll ar scale contributes to
evidently erratic nonetary judgnents in nmany areas of the |aw,

i ncluding not only punitive damages but al so conpensatory awards
in areas involving |ibel, sexual harassnent, pain and
suffering, > and intentional infliction of enotional distress.?!

This earlier study did not involve deliberating juries, and
in the absence of evidence about how deliberation would affect
i ndi vi dual judgnents, we anal yzed statistical juries, by
treating the nedian of a deliberating group as a good predictor
of the ultimate judgnent of the deliberating jury.* W did so on
the ground that the received wi sdom seened to support this
approach. ™ In this paper, we investigate the received w sdom -
and find overwhel mng evidence that it is wong. The doll ar
awar ds of deliberating groups were not close to any neasure of
central tendency; they were nuch higher. More particularly, we
i nvestigate several questions of interest to those interested in
damages, juries, and deliberative processes in general.!® The
answers shoul d have inplications not only for punitive awards,
but also for other damage judgnents, certainly when these are
hard to noneti ze, and possibly for questions of civil and
crimnal liability as well and even for deliberation generally.

punitive awards are reasonably predictable. See Theodore Ei senberg et al.,
The Predictability of Punitive Danages, 26 J. Legal Stud. 623 (1997),
Because we hold these factors constant, the unpredictability that we
docunented previously, and that we document here, cannot be accounted for by
any of these factors.

11 See Paul Rubin Et al., BMWWv. Gore: Mtigating the Punitive Econom cs of
Puni tive Damages, 1997 Sup. Ct. Econ. Rev. 179, 184.

12 See, e.g., David Lebron, Final Mnents: Damages for Pain and Suffering
Prior to Death, 64 N Y.U L. Rev. 256 (1989).

13 Sunstein, Kahneman, and Schkade, supra note 4, at 2131-2140.

14 sSunstei n, Kahneman, and Schkade, supra note 4, at 2101.

15 See id.

8 On the latter topic, see Ary Gutmann and Denni s Thonpson, Denocracy and

Di sagreenent (1997); our analysis of group polarization rai ses sone questions

for the deliberative conception of denbcracy, though we |eave those questions
largely inplicit here.
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As we have noted, the present study finds that as conpared
with the nedian of individual predeliberation judgnents,
deli beration significantly increases high dollar awards,
i ncreases hi gh punishnment ratings, decreases |ow puni shnent
rati ngs, and nodestly increases |ow dollar awards. To sumari ze
a conplex analysis, it follows that deliberating juries produce
even nore unpredictability than was observed for statistical
juries. Moreover, dollar responses vary nmuch nbre across juries
than does punitive intent on a rating scale. Thus we find shared
nmoral judgnents but erratic dollar awards not only for
i ndividuals but for deliberative juries as well.

What follows at the normative | evel ? Wthout an independent
theory of what awards shoul d be, the evidence found here does
not show whet her deliberation, and the resulting severity shift,
make dol |l ar awards better or worse. The safest and nobst cautious
conclusion is that to the extent that unpredictable punitive
damage awards rai se a serious concern, the problemis not
renmoved by deliberation. To the extent that unpredictability is
a problem our findings about the outconmes of jury deliberation-
-predi ctabl e noral judgnents but unpredictable dollar awards--
rai se further questions about whether punitive awards shoul d be
made by juries, or instead by judges or sone kind of
adm ni strative institution.!” Perhaps juries should be asked to
cone up with punishnent ratings, not with dollar awards, and the
| egal systemshould translate jury ratings into dollar awards
by sonme preset formula. Qur findings also raise a set of novel
i ssues about deliberation as a whole. |Is deliberation anything
to celebrate if groups tend to nove further in the direction
suggested by their original tendency--if (for exanple) high
dol l ar awards go up, | ow punishnent ratings go down, and groups
opposed to gun control and in favor of affirmative action end up
thi nking a nore extrenme version of what individual group nenbers
originally thought? W offer a brief discussion of sone of
these issues, with particular reference to the effects of
del i berati on on punishnent ratings and on dollar awards.

17 See, e.g., W Kip Viscusi, Stanford Law Revi ew (forthconi ng 2000). The
point is generally discussed in Sunstein, Kahneman, and Schkade, supra note
4, at 2126-2130.
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1. Theoretical Prelimnaries: Qutrage and Scal es

Jury awards of punitive danages have becone one of the nost
controversial topics in nodern public law '® To take just one
exanpl e, an award of $4.9 billion against General Mtors
attracted a great deal of national attention in July, 1999.%° It
is now clear that the due process clause inposes constraints on
perm ssi bl e awards. ?® A nunmber of statutes, enacted and proposed,
create punitive damage caps, 2! and high awards have become a
primary inpetus for tort reformin general.? There are al so
controversial issues about punitive damage awards in civil
ri ghts cases, nost notably sexual harassnent.®® At the same tine,
the problens created by punitive awards bear on rel ated
gquestions in other areas of the law, involving, for exanple,
conpensatory damages for pain and suffering, |ibel, and
intentional infliction of enmotional distress.? Sinilar problens
ari se whenever an admnistrative agency is asked to inpose civil
fines and also in the area of crimnal sentencing.?®

18 See, e.g., Synposium 1998 Wsconsin L. Rev. 1; A Mtchell Polinsky and

St even Shavel |, Punitive Damages: An Econonmic Analysis, 111 Harv. L. Rev.
869 (1998); Marc Gl anter and David Luban, Poetic Justice, 42 AmMU L Rev 1393
(1993); David G Ownen, The Moral Foundations of Punitive Damages, 40 Ala. L
Rev. 705 (1989); WIIliam Landes and Richard A Posner, The Econom c Structure
of Tort Law 160-65, 184-85, 223-24 (1987)..

19 See The New York Times, July 31, 1999, Section A; Page 9: Columm 3, Genera
Mot ors Appeal s Record Lawsuit Danmges

20 See BMWV. Gore, 116 S. Ct. 1589 (1996).

21 See general ly Devel opnents in the Law--The Gvil Jury, 110 Harv L Rev
1408, 1533 n. 158 (1997) (discussing actual and proposed caps). A nunber of
state suprenme courts have invalidated such nmeasures. See, e.g., State ex
rel. Onhio Acadeny of Trial Lawyers v. Sheward, 715 N E.2d 1062, 1090--95
(Chio 1999) (striking down caps on punitive and general damages as viol ating
state constitutional provisions of right to jury trial and due process).

22 See, e.g., Product Liability Reform Act of 1997, S. 5, 105th Cong. Section
108 (1997). For general discussion, skeptical of the attention paid to high
awards, see Marc @Gl anter, Shadow Play: The Fabl ed Menace of Punitive
Danages, 1998 W sconsin L Rev 1.

2 See Judy Shih and Cass R, Sunstein, Damages in Sexual Harassment Cases, in
Sexual Harrassnment (Catharine MacKi nnon and Reva Si egel eds, forthcom ng
2000) .

24 See, e.g., Randall Bovgher et al., Valuing Life and Linmb in Tort, 83 NWU L
Rev 908 (1989); David Bal dus et al., Inproving Judicial Oversight of Jury
Danages Assessnents, 80 lowa L Rev 1109 (1995); Leebron, supra note 12.

% See Edward L. Rubin, Punitive Damages, 1998 Wsc. L. Rev. 131.
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Participants in the |l egal systemare often requested to
cone up with sone kind of judgnent, factual or normative, and
then to translate that judgnent into a dollar award. In the
area of punitive danages, it is necessary to nake sone
assessnment of the character of the defendant s behavior, and
then to ascertain the appropriate dollar anmount to be paid to
the plaintiff by way of punishnent. In many domai ns,
conpensatory judgnents raise simlar puzzles. Wile juries are
nom nally expected to find a fact ---what anmount of noney woul d
restore the plaintiff to the status quo ante?---it is often
extrenely difficult to nonetize the relevant harm and nornative
judgment s undoubtedly play a significant role.? In the case of
punitive damages, it is extrenely difficult for even experts to
agree on what dollar anpunt constitutes adequate punishnent or
produces an appropriate deterrent signal.

In all of these areas, the |legal systemis pervaded by a
degree of unpredictability and variance, resulting in apparent
arbitrariness, as the simlarly situated are treated
differently.?  An extensive study of pain and suffering cases
found that as much as 40% of the awards consists of noise,
unexpl ai ned by objective factors.?® A study of all reported
sexual harassnent cases was unable to connect either
conpensatory or punitive awards to any case characteristics that
m ght be thought to explain jury judgments.?® The punitive damage
area is nore conplicated---a point to which we will return
shortly---but there is evidence of significant variability here
as well .3 The nost ambitious clains to the contrary attenpt to

26 See generally Mchell e Anderson and Robert MacCoun, Goal Conflict in Juror
Assessnents of Conpensatory and Punitive Damages, 23 Law and Human Behavi or
313 (1999); Patrick Atiyah, The Damages Lottery (1997).

27 See, e.g., Leebron, supra note 12; Jonathan Karpoff and John Lott, On the
Determ nants and | nportance of Punitive Damages Awards, 42 J. L. & Econ. 527
(1998).

28 See Leebron, supra note 12

2% gee Judy Shih and Cass R Sunstein, Damages in Sexual Harassment Cases,
forthcom ng in Sexual Harassnment (Catharine MacKi nnon and Reva Seigel eds.
1999)

30 See Karpoff and Lott, supra note 27. There is some dispute over the degree
of unpredictability. Theodore Ei senberg et al., The Predictability of

Puni tive Damages, 26 J. Legal Stud. 623 (1997), shows that the |og of
punitive awards is predicted reasonably well froma set of objective
characteristics of cases in which awards were made; in particular, it is
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show t hat once the conpensatory award has been made, the
punitive award becones predictable to a certain degree®:; but the
sane data show that at the tine a case is filed (before the
anount of conpensatory danmages is known), it is very hard to
know t he expected punitive award, and that there is a generally
a great deal of noise in outcomes.*

To understand the current study, it is necessary to
understand its predecessor by the way of background. Qur earlier
study invol ved a denographically diverse set of jury-eligible
citizens from Austin, Texas.>® The rel evant experinent involved
28 personal injury cases, which respondents were asked to assess
in one of three ways: outrageousness, on a rating scale (0 to
6); intent to punish, on a rating scale (also 0 to 6); and
actual awards, on the unbounded scale of dollars. As noted, our
principal findings were twofold. People s noral judgnents are
w dely shared and predictable, in fact strikingly so, at |east
in the personal injury cases investigated in this study. But in
spite of this point, and in the presence of shared noral
j udgnents, people s judgnents on a dollar scale---the scale, or

response node, favored by the |egal system--are highly
unpredi ctable in the sense that the nedi an judgnment of any group
of twelve people is an extrenely poor predictor of the nedian

shown that the conpensatory award is a fairly good predictor of the punitive
award. See id. at 644. But the authors thenselves note that the range of
possi ble awards in regular (i.e., not log) dollars is still quite high even
after controlling for the many factors in their regression nodel, including
conpensatory damages. For exanple, in their data, for a case with a $500, 000
conpensatory award, 5% of punitive damage awards woul d be $10, 000 or |ess,

but anot her 5% woul d be $6, 500,000 or nore. See id. at 657; see al so Karpoff
and Lott, supra note 27.

Note al so that predictability can be understood in different ways: (a)
predictability exists when case characteristics predict punitive awards; (b)
predictability exists when the judgments of one group of six or twelve
predicts the judgnments of another group of six or twelve; (c) predictability
exi sts when an actor can assess expected liability when sonethi ng goes w ong.
Qur principal enphasis here is on (b); Eisenberg s enphasis is on (a); both
are relevant to (c). O course the three are closely related in practice. W
offer a nore detailed treatment of predictability bel ow

31 See Eisenberg et al., supra note 10.

32 See Karpoff and Lott, supra note 27

3% See Sunstein, Kahneman, and Schkade, supra note 4.
3 1d. at 2097-2100.
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judgment of any other group of twelve people.® Lacking a
reliabl e understandi ng of how deli beration would affect

i ndi vi dual judgnents, we used the nedian of groups of twelve

i ndividuals, randomy selected fromour pool of 899 citizens and
combi ned theminto a | arge nunber of statistical juries. 3 At
least in this setting, the primary identifiable source of the
noise is the difficulty jurors have in translating their
punitive intent into dollars. Dollar awards are highly vari abl e
despite the existence of shared noral judgnents.

To explain why the use of the dollar scale would produce
variability, we devel oped a theory of juror punitive damage
j udgnents. The outrage nodel assunes that a juror s basic
response to a defendant s behavior is a reaction of outrage,
which in turn leads to an intent to punish, which can be
expressed on different response scales (for exanple, a dollar
anopunt or a rating fromO to 6). These scales vary not only in
their conplexity, but also in the precision and consi stency of
t he nmeasurenents that they provide: Sone scales are |ess
reliable than others, in the sense that they are | ess consi stent
at producing the sane answer to the sane question, or different
answers to different questions. As we have already seen, the
dollar scale is in this sense an extrenely unreliable expression
of punitive intent, and it produces a high degree of
arbitrariness.

To understand the reasons for the noise in dollar damage
judgnents, we explored the close anal ogy between our findings
wWth respect to the dollar scale and the outcone of
psychol ogi cal research on the problem of nagnitude scaling,
whi ch occurs when people are asked to indicate the intensity of
their subjective responses to stimuli---the brightness of
lights, the | oudness of noise---along an unbounded nuneri cal
scale.® In some of these experinments, the participants are

35 See id. at 2100-2103.

3 W relied on evidence that median judgnments are a good predictor. See James
Davis, G oup Decision Making and Quantitative Judgnents: A Consensus Model,

i n Understandi ng Group Behavior 35, 47 (Erich Wite and Janes Davis eds.,
1996); Shari Di anbnd and Jonat han Casper, Blindfolding the Jury, 26 L &
Society Rev. 513, 553 (1992). W did note, however, the possibility of
effects of the sort observed in the study here. See Sunstein, Kahneman, and
Schkade, supra note 4, at 2101 at n. 128.

37 See S.S. Stevens, Psychophysics (1975).
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given a nodulus , which specifies the nunber that is to be
assigned to a particular standard stimulus. |n other
experinents, the participants are not given a nodulus. |In the

absence of a nodulus, variability increases dramatically; sone
participants assign high nunbers, others assign | ow nunber. Wth
the dollar scale, the underlying problemis that people are
being asked to scale without a nodulus, that is, without a
standa&? that woul d hel p give neaning to various nunbers on the
scal e.

The key point is that when a nodulus is supplied, the
variability greatly decreases; in its absence, respondents adopt
their owm noduli. Juries asked to assess punitive damage awards
are in effect asked to scale w thout a nodul us. Unpredictable
judgnents are a natural result even when people do not disagree
about the significant issues®---even when, that is, there is a
kind of bedrock noral judgnent in place. If this point is
correct, it helps explain the observed variability in dollar
awards in many areas of the law. It also hel ps explain the
disparities that led to the enactnent of the Sentencing
Gui del i nes®’; before the guidelines, judges were being asked, in
effect, to scale without a nodulus, since the relevant scale
(years) has a great deal in common with the dollar scale (i.e.,
bounded bel ow at zero, but with great discretion at the high
end) .

Qur earlier study did not, however, involve deliberating
juries, and a natural question is whether deliberating juries
woul d produce simlar or quite different results. Perhaps
del i beration woul d reduce variability.* In any case a test of

% Sunstein, Kahneman, and Schkade, supra note 4, at 2106-2107.

% For simlar results, see Mchael J. Saks et al., Reducing Variability in
Cvil Jury Awards, Law & Human Behav., Spring 1997, at 243.
40 See Sandra Shane-DuBow et al., US Departnent of Justice, Sentencing Reform

in the United States (1985).

1 In a series of papers, Mchael Saks has argued that juries actually reduce
vari ance. Saks research began by conparing twelve person juries to siXx
person juries, see the overviewin Mchael Saks, The Smaller the Jury, the
Greater the Unpredictability, 79 Judicature 263 (1996)---a conpari son on

whi ch our study here does not bear. But the anal ysis has been extended to
conmpari sons of juries and judges, with the suggestion that juries are likely
to produce less variability by virtue of their nunbers. See M chael Saks, Do
We Real | y Know Anyt hi ng About the Behavior of the Tort Litigation System--
and Why Not? 140 University of Pennsylvania Law Review 1147 (1992); Justice
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deli berating juries would help to confirmor deny the w sdom of
the decision to treat the nedian judgnent of a group of twelve
as the likely judgnent of any deliberating group (for purposes
of creating statistical juries). An alternative possibility,
referred to in the introduction, was to specul ate that the
process of collective deliberation would nove the group further
inthe direction of the initial tendency suggested by the

i ndi vi dual judgnments. Hence our main purpose in this study was
to exam ne the effects of jury deliberation on dollar awards and
in particular to see whether deliberation would increase or
decrease predictability. In the process we also hoped, as a
secondary goal, to find out whether the original findings---
shared noral judgnents but erratic awards---would be replicated
wth a new sanple of citizens froma different state, and with
new and richer case materials.

[11. Deliberating Juries: An Experinental Inquiry

A. Met hod

Jury-eligible citizens from Phoeni x, Arizona were recruited
by a survey firmand paid $35 for their participation. Each
juror was randomy assigned to a six-person jury, and to a
response node order; half of juries judged dollar awards first
and puni shnent ratings second, and the other half conpleted the
tasks in the opposite order. Each jury judged only one case,
whi ch was the subject of both its punishnment rating (on a scale

| mproved: The Unrecogni zed Benefits of Aggregation and Sanpling in the Trial
of Mass Torts, with Peter D. Blanck, 44 Stanford Law Review 815 (1992);
Reducing Variability in Cvil Jury Awards, with Lisa A Hollinger, Roselle L
Wssler, David L. Evans, and Allen J. Hart, 21 Law and Human Behavi or 243
(1997). This basic conclusion is briefly challenged in a footnote in Robert
MacCoun, Inside the black box: Wat enpirical research tells us about
deci si onmaking by civil juries, in Verdict: Assessing the civil jury system
137, 178 n. 26 (Robert E. Litan ed. 1993): The argunent is based on
statistical sanpling theory, but the anal ogy between enpanel ed juries and
random sanples is an inperfect one. Thus, it is a plausible hypothesis, but
requires nore rigorous testing than it has received to date. W have
attenpted a nore rigorous test here, finding that juries produce nore
variability as conpared with the nean of individual predeliberation
judgnents. This finding suggests, though it does not prove, that juries wll
produce nore variability in awards than judges (a suggestion supported by the
possibility that judicial experience with a wide range of cases will

i ntroduce the equivalent of a nodulus by which to discipline dollar

awar ds) .



13 Del i berati ng about Dol |l ars

of O to 8 and its dollar award. Six juries (out of a total of
480) had only five nenbers because an insufficient nunber of
participants showed up at a given appointnment tinme. A pilot test
of 29 juries was conducted in Phoenix to test the materials and
procedure. Because adjustnents were very mnor, these juries
were added to the main sanple and the conbi ned sanpl e was

anal yzed together. Therefore, a total of 3048 citizens
participated in 509 juries.

The procedure consisted of four parts. |In Part 1, al
participants in a given session viewed a videotape for the case
they woul d consider, read the corresponding witten materi al s,
and recorded their personal judgnent of the appropriate punitive
damage award or punishnent rating (Table 1). In Part 2,
participants were randomy assigned to a jury of six nenbers,
and given thirty mnutes to deliberate on and reach a unani nous
verdict on a punitive danage anount or a severity of punishnent
rating. In Part 3, a new individual response form was
di stributed, which asked participants to record a second
personal judgnent for the sane case, using the conplenentary
type of verdict (punishnent rating or dollar danages) to the one
they had already used. In Part 4, the jury again deliberated to
reach a unani nous verdict on this second type of judgnent for
the same case. Thus, for each individual, and for each jury, we
have both a dollar award and a puni shnent rating for the case
they considered. W use the terns dollar and puni shnent
judgnents to refer to the dollar awards and puni shnent ratings
made by individuals. For juries we will refer to these as
dol I ar and puni shnent verdicts. For purposes of understandi ng
real -worl d behavior, the dollar awards are of course nost
inportant. W inquire into punishnment ratings both to understand
the relation between puni shnment judgnents and dol |l ar awards, and
to see the effect of deliberation on both of these.
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Table 1
Response Mode Mani pul ati on

Puni shment

How much shoul d the defendant be puni shed because of their
actions, and to deter the defendant and others fromsimlar
actions in the future? Note that the conpensatory damages
t hat the defendant nust pay do not count as part of the
puni shment. Pl ease circle the nunber that best expresses the
jury s judgnent of the appropriate |evel of punishnent.

None MId Subst ant i al Severe Extrenely Severe
0 1 2 3 4 5 6 7 8
$ Damages

What anount of punitive damages (if any) should the
def endant be required to pay as punishnent and to deter the
def endant and others fromsimlar actions in the future?
Note that the conpensatory damages that the defendant nust
pay do not count as part of the punishnment. Please wite the
anount of punitive damages that the jury agreed on in the
bl ank bel ow.
$

The case materials consisted of fifteen personal injury
scenarios (sumarized in Table 2).% An exanple is provided in
t he Appendi x. A videotape was prepared for each case, in which
a professional actor read the text of the case and al
instructions aloud. To maxi m ze conprehension, participants were
required both to view the videotape and to read the witten

42 OfF these ten were nore el aborate versions of the same scenarios used in
Kahneman, Schkade and Sunstein, supra note 4, and five were conpletely new
scenarios which, like the first 10, were based on real cases (Table 1). The
mai n substantive el aboration on the original scenarios was the addition of a
par agraph of closing argunments by attorneys for each side.
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version. The size of the defendant firm (annual profits of
$100- 200 million) and conpensatory damages ($200,000) were the
sane for all cases. Thus, the variability we observe cannot be
accounted for by a nodel that depends on variability in
conpensatory damage awards or the defendant s ability to pay.

B. Results

1. Prelimnaries. Notw thstanding the half hour tinme limt
for deliberation, 91%of juries reached a unani nous verdict on a
puni shment rating (a total of 461 verdicts) and 82% of juries
reached a unani nous verdict on a dollar award (a total of 416
verdicts). The remai nder had not reached a verdict when the tine
limt expired; these were treated as hung. Al further anal yses
were conducted on the 401 juries that reached both a puni shnent
verdict and a dollar verdict.* Because there were no
statistically significant differences between the verdicts of
juries that judged dollars first and those who judged puni shnent
first, we analyzed verdicts nmade by dollar-first juries and
dol | ar-second juries together.

2. Overview. How do the verdicts of deliberating juries
conpare to those of statistical juries? Qur basic topic is the
effect of deliberation on juror judgnents, assessed by conparing
the jury s verdict to the nedian predeliberation judgnent of the
i ndi vidual s who conpose that jury. We will refer to the nedi an
predel i beration judgnment of the individuals in a jury as the
verdict of the statistical jury. For purposes of understanding
the effects of deliberation, we conpare the verdicts of
deliberating juries with those of statistical juries.

The results observed for the 15 cases are shown in Table 3.
(The colums | abel ed DSM are explained later.) The cases are
arranged in the Table in descendi ng order of the nedian dollar
verdict of deliberating juries. Note first that the nedian
verdicts of deliberating and statistical juries produce very
simlar rankings of the cases. For dollars there is a Spearnman

43 W chose the nore conservative path of focusing on juries with conplete
responses to ensure that conparisons between puni shnent and doll ar verdicts,
and between individuals and juries, were based on the sane set of
respondents. Recreating our Tables and Figures with all avail abl e responses
produces the sane pattern of results, with sone slight differences in exact
numbers.
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Table 2
Summary of Persona

in Law and Econoni cs

I njury Scenari os

Case Descri ption

WIllians v. National Mot orcycl e driver injured when brakes

Mot or s fai

Smth v. Public Circus patron shot in arm by drunk

Ent ert ai nnent security guard

Dougl as v. Coast al Aut o ai rbag opens unexpectedly,

I ndustries injuring driver

Sanders v. A&G Cosnetics | Man suffers skin damage from using
bal dness cure

Stanley v. Gersten El derly woman suffers back injuries

Producti ons from usi ng exercise video

d over v. GCeneral Child ingests |large quantity of

Assi st ance al l ergy nedi ci ne, needs hospital stay

Lawson v. Td Enpl oyee suffers anem a due to

| nt er nati onal benzene exposure on the job

Newt on v. Novel Cdothing | Small child playing with matches
burned when pajanas catch fire

West v. MedTech Di sabl ed man injured when wheel chair
[ift mal functions

W ndsor v. Int. Secretary chronically ill due to

Comput ers radi ati on from conputer nonitor

Reynol ds v. Mari ne Seaman i njured when nolten sul phur

Sul phur container fails

Crandall v. C&S Railroad | Train hits car at crossing, injuring
driver

Dulworth v. d obal Shopper injured in fall when

El evat or escal at or suddenly stops

Hughes v. Jardel Store enpl oyee raped in mall parking
| ot

Nel son v. Trojan Yachts Man nearly drowns when defective boat

si nks

16
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Table 3. Median Verdicts for Deliberating and Statistical Juries

Puni shnent Verdicts Dol [ ar Verdicts
Case Statistica Deliberatin Aver age Statistical Del i berating Aver age
| Juries g Juries DSM Juries Juries DSM
Reynol ds 5.5 6.0 15% 1, 875, 000 10, 000, 000 54%
d over 5.0 5.0 1 1, 000, 000 4, 000, 000 52
Lawson 4.3 4.5 4 475, 000 2, 000, 000 53
WIlians 5.0 5.0 14 550, 000 1, 500, 000 46
Smith 5.5 6.0 19 325, 000 1, 000, 000 52
Nel son 5.0 5.0 20 450, 000 1, 000, 000 48
Hughes 5.0 5.0 12 450, 000 1, 000, 000 45
Vst 4.5 5.0 9 500, 000 1, 000, 000 34
Dougl as 4.0 4.0 11 225, 000 500, 000 40
Crandal | 4.0 4.0 -8 200, 000 500, 000 35
Sander s 3.5 3.0 -8 50, 500 100, 000 25
W ndsor 3.0 2.0 - 26 37,500 50, 000 38
St anl ey 1.0 1.5 0 0 0 0
Dul wor t h 0.3 0.0 -15 0 0 17
Newt on 0.0 0.0 3 0 0 23
Mean of 5.1 5.3 11 845, 000 3, 700, 000 51
Top 5
Mean of 4.5 4.6 9 365, 000 800, 000 40
Mddle 5
Mean of 1.6 1.3 -9 17, 600 30, 000 21
Bottom 5
Overal | 3.7 3.7 3 409, 200 1, 510, 000 37

Mean
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rank correlation® of .88 between the deliberating and
statistical jury verdicts in Table 3; for punishnment verdicts
the average rank correlation is even higher, at .98.
Furthernore, the correlation between puni shnment verdicts and
dollar verdicts is also high at .87. These results confirmthe
finding of earlier research that judgnents of punitive intent
and of dollar awards share the sane core of noral outrage, and
therefore produce the sanme ordering of cases, at least in the
aggr egat e.

While there is agreenent on the ordering of cases, the
| evel of verdicts tells a different tale. Punishnent verdicts
are, on average, quite close for statistical and deliberating
juries, but dollar verdicts show a dramatic difference:
deli berating juries produce nuch higher awards, especially at
but not only at the high end. Indeed, 83% of the 330 non-zero
doll ar verdicts are above the nedian individual for that jury.
This is the nost inportant finding in the study: the severity
shift in dollar verdicts.

In sunmary, then, aggregate verdicts fromdeliberating and
statistical juries show strong agreenent on the relative
egregi ousness of the cases, and for punishnment verdicts, they do
not dramatically diverge. Deliberating juries, however, produce
dollar verdicts that far exceed the nedian of the jurors that
conpose them W now try to understand how this pattern m ght
occur. To do so, we divide decisions into three parts: (1) the
deci si on about whether to punish at all; (2) the decision about
the appropriate punishnment verdict; and (3) the decision about
the appropriate dollar verdict. As we shall see, the effects of
deli beration are quite different for the three decisions.

3. Punish or Not Punish: A Majority Moddel. The first decision
for a jury is, presunably, to determ ne whether to punish, or to
rej ect punishnment by a verdict of $0 in danages or a 0

puni shment rating. Table 4 shows the percentage of non-zero
verdicts that were made by juries, depending on the initial
distribution of judgnents anong the jurors. The pattern is
identical for punishnment and dollar verdicts: when a majority

4 The Spearman rank correlation is an index of agreenent between rankings
that is anal ogous to first converting each colum to ranks (from1l to 15 in
this case) and then conputing the correlati on between the two sets of ranks.
It is interpreted simlarly to conventional correlations.
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of juror judgnents are O (i.e., 4 or nore), the jury verdict is
virtually certain to itself be 0. Wwen a nmgjority of jurors
have non-zero judgnents, the jury verdict is virtually certain
not to be 0. Finally, if the jury is evenly split, the chance
of a 0 verdict is about 50-50.

Wt hout detailed analysis of the deliberation transcripts,
we do not know whether juries actually voted or explicitly
agreed to adopt a majority decision rule. W observe only that
the pattern of results is very consistent with the adopti on of
such a rule. In contrast to other phases of the jury decision
that we consider later, there is no evidence of any systematic
effect of deliberation on outcones (i.e., juries were no nore or
less likely to punish that their jurors). Thus, for the
deci sion of whether or not to inpose punitive damages, there is
no indication of any asymmetry of power or influence between
jurors who were initially inclined to say yes and those who were
inclined to say no.

Table 4. Percentage of Non-Zero Verdicts as a Function of
Predel i berati on Judgnents

Jury Verdicts

| ndi vi dual

Predel i beration Non- Zer o Puni shnent

Judgnent s Rat i ngs Non- Zer 0$ Awar ds
Maj ority non-zero 99% 98%

Even split 48% 45%
Majority zero 8% 4%

4. Deliberation Shift Analysis. W nowturn to the
severity of punishnment verdicts chosen by the juries that
determ ned that sone punishnment was appropriate. W wish to
exam ne the rel ationship between the post-deliberation verdict
of a jury and the predeliberation distribution of judgnents
anong its nenbers. For this purpose we introduce a deliberation
shift analysis, which we will apply to both puni shnment ratings
and dollar awards. The predeliberation judgnents of jurors are
first ranked, fromthe nost lenient to the nost severe; the
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eventual verdict of the jury is then inserted in that ordering,
and its rank is conputed. For exanple, suppose that the
i ndi vidual jurors had predeliberation judgnents of $0, $200, 000,
$300, 000, $500, 000, $1, 000, 000, and $5, 000, 000, and that the
jury verdict was $750,000. The jury verdict ranks 5th in the
distribution of individual judgnents of its nenbers. |In this
i nstance, the jury was nore severe than 4 of its original
menbers, and | ess severe than 2 of its nenbers, indicating that
overal |l deliberation nmade judgnents nore severe.

| f the outcones of deliberation were determ ned by a sinple
voting nodel, the jury verdict would always be in the m ddl e of
the distribution of initial judgnents, at the nedian. There
woul d be no shift, toward greater |eniency or nore puni shnent.
Wth no shift, for a jury of 6 (wth the jury verdict added as
the 7th nenber), the predicted position of the jury in the
di stribution of the opinions of its nembers is always 4th.* The
del i beration shift neasure (DSM is the difference between the
observed and the predicted rank of the jury verdict, as a
percent age of the maxi mum possible shift in that direction. To
conti nue our dollar exanple above, since the jury ranks 5th
anong its jurors, the difference would be 5--4 = 1. For a jury
of six, the maxi mum possi ble upward shift is 7--4 = 3, and the
DSM woul d be (1/3) x 100 = 33% This neans that the rank of the
jury verdict was 33% of the way fromthe rank of the nedi an
juror (4) to the rank of the maxinmumijuror (7). DSMis
positive if the jury is nore severe than its nedi an nenber, it
is negative if the jury is nore lenient than its nedi an nenber.
If the jury verdict was higher than the maxi mumjuror, DSM woul d
be 100% if it was |ower than the m nimum juror, DSM woul d be --
100% To study the systematic effects of deliberation we
conputed DSM for every non-hung jury, separately for puni shnment
verdicts and for dollar verdicts. Table 3 shows the mean val ues
of DSM for each of the 15 cases, for both puni shnment and dol | ar
verdicts

5. Punishnent ratings either up or down. For puni shnent
verdicts there is a clear pattern in the results, which can be
observed both in the columm of DSM val ues and by conparing the

% For a jury of 12, the expected rank would be 7, for a jury of 9 the
expected rank would be 5.5, and so forth.

46 Because the DSMis fornulated as a percentage, it can be conputed for, and
has the sanme interpretation for a jury of any size.
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statistical and deliberated verdicts: Deliberation increased
the severity of punishnment for high-puni shment cases, and
reduced it for | ow punishnent cases. Reading down the table,
DSMis positive for 9 of the top 10 cases, and negative for 4 of
the bottom5 cases. There was a severity shift for the high-
puni shnment cases, and a |l eniency shift for the | ow punishnent
cases.

Because the table is arranged roughly in decreasing order
of punitive intent, we can see that DSMis positive for high-
puni shment cases (average for the top 10 cases is 10% and
negative (-99% for |ow punishnment cases. Further, the
correl ation between DSM and the nedian statistical jury verdicts
is .67, which neans that the nore severe the individual
predel i beration judgnents, the greater the shift. 1In the
| anguage of the group polarization literature, we observe
systematic choice shifts, in which deliberation generally
i ncreases differences anong cases, by making severe verdicts
nore severe and lenient verdicts nore lenient, relative to the
predel i beration judgnents of jurors.

6. Dollar Awards and the Severity Shift: Deliberation
i ncreases punitive damages. W now turn to the task of
under st andi ng the remarkabl e difference between the doll ar
awar ds obtained fromdeliberating juries and froma statistical
pooling of the predeliberation opinions of jury nenbers. The
basic result is that deliberation causes awards to increase, and
it causes high awards to increase a great deal. As extrenme but
actual illustrations of the severity shift, consider a few
exanples fromthe raw data

-- A jury whose predeliberation judgnents were $200, 000,
$300, 000, $2 million, $10 mllion, $10 mllion, and $10
mllion reach a verdict of $15 mllion

-- A jury whose predeliberation judgnents were $200, 000,
$500, 000, $2 million, $5 mllion, and $10 mllion reach a

verdict of $50 mllion
-- A jury whose predeliberation judgnents were $2 mllion, $2
mllion, $2.5 mllion, $50 mlIlion, and $100 mllion reach a

verdict of $100 mllion

Now consi der the DSM colum for dollar verdicts in Table 3.
Recall that the value of DSMis positive if the jury verdict is
nore severe than the nmedi an judgnment of its jurors, and negative
if the jury is nore lenient. The pattern of results is very
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clear: DSMis generally positive, indicating that deliberation
general ly produced a severity shift. Furthernore, DSM for
dollar verdicts is much higher for high-punishnment cases than
for | ow puni shnent cases: the correlation between the nedi an
puni shnment verdict and DSM for dollar verdicts is .95.

The difference between deliberating and statistical juries
is very large, especially for the high-punishnment cases: For
the top ten cases in Table 3 the average DSM of 46% neans t hat
the jury verdict is about half-way between the second- hi ghest
and third-hi ghest individual judgnents. Even nore surprising,
for the ten high-puni shnent cases, 10% of jury verdicts were
even hi gher than the highest individual judgnent (i.e., the DSM
was 100% for these juries). A further 17% of verdicts were
equal to the highest individual judgnent (i.e., a DSM of 83%.
These extrene verdicts were | ess common for the five | ow
puni shment cases: 15% of verdicts equal ed t he hi ghest
i ndi vi dual judgnent, and none exceeded this maxi mum The
pattern is clear: deliberation made dollar verdicts nore
severe, especially for high-punishnent cases.

Not ably, we did not find that the degree of dispersion
bet ween i ndi vi dual predeliberation judgnments contributed to
greater or lesser shifts as a result of deliberation. For
exanple, for juries with non-zero verdicts for the sane case,
the average correl ati on between the standard devi ati on of
i ndi vi dual judgnents (a neasure of dispersion) and the DSM was -
.05 for dollars and .08 for punishnment (neither correlation is
statistically different fromO). In other words, juries whose
menbers were in rough agreenent (i.e., had a | ow standard
devi ati on), about dollars or punishnent, did not show a
different shift from groups whose nenbers were in substanti al
di sagreenent, about dollars or punishnent.

7. Do people fromArizona agree with people from Texas?
The effects of geography, race, gender, education, age, and
weal th. A subsidiary but nonethel ess inportant question is
whet her the findings of the earlier study are replicated under
the current study s changes in stinmuli, procedure, and sanple.
The answer is that the previous results are replicated in every
essential respect. The findings in the Texas study were
replicated in Arizona, despite evident differences between the
two regions, and people fromthe two areas eval uated cases in
the same way. As before, dollars and ratings produce very
simlar rankings of the cases (a rank correlation of .90
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compared to .91 in the previous study?). Different denpgraphic

groups agai n produced very sim/lar average eval uations, as
i ndi cated by the extrenely high correlations in Table 5.

Table 5
Correl ati on Bet ween Denographi c G oups
on Intended Severity of Punishnent”

Men
Gender Wnen .99

Wi te Hi spani c

Ethnicity | H spanic .92
O her . 88 .81

< 30K 30- 50K

Househol d | 30- 50K . 98
| ncone > 50K .99 . 99
< 30 30- 39 40- 49
Age 30- 39 . 97
40- 49 . 96 . 97
> 50 . 96 . 97 .97

* Entries are correl ati ons between nmean responses to scenari os by respondents
in the indicated denpgraphic categori es.

In addition, the ordering of case evaluations closely matches
that in our previous study. There are ten cases that are conmon
to both studies, and eval uati ons made by Texans in the previous
study are highly predictive of those nade by Arizonans in the
current study--the rank correlation between the two sanples is
.90 for punishnent ratings and .98 for dollar awards. Thus, the
current |arger study, with several nontrivial changes, confirns

47 1l TE SKS]
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t he concl usi on of our previous study that individual noral
judgnents are predictable and shared, but that expressing them
in dollars produces unpredictability and confusion, and
especially so in juries.

8. Wth respect to dollars, how predictable are jury
verdicts? An inportant goal of the |legal systemis to treat the
simlarly situated simlarly. Qur previous study showed that
both the dollar judgnments of individuals and the dollar verdicts
of statistical juries would probably fail this test of
procedural justice, because of a high degree of unpredictability
i n damage awards for the sanme case, as well as inconsistency in
di stingui shing between cases of nore and | ess egregious

conduct.*® Anpng many in the legal comunity there is the hope,
and i ndeed the conviction, that deliberation by a group of
jurors will overcone individual biases and produce nore just and
nmore predictable verdicts. As will be seen, our findings |end

no support to this plausible view

The sinplest and nost practical criterion for predictability
is reflected in the distribution of possible verdicts for a
given case (a criterion that asks the extent to which the
identically situated are treated identically). This is of course
a critical piece of information for a | awer advising a client
about whether or not to settle a dispute, or for an actor
contenplating liability for a potentially tortious course of
conduct. In our sanple, we have nultiple independent juries
rendering punitive damage verdicts for the sane case, and this
information can be used to estimate verdict distributions.
Table 6 presents selected distributional statistics for each
case. The range of possible dollar verdicts is strikingly
| arge. For exanple, each of the top 5 cases has a m ni rum award
of $500, 000 or less, and yet the average nmaxi mum award for these
cases is over $83,000,000. Further, the maxi numverdicts are 10
to 500 tinmes as large as the nedian verdicts (for cases with
non-zero medi ans). Even for the three cases at the bottomwth
zero nedians (i.e., a mpjority of juries for that case awarded
no punitive damages), plaintiffs could still be awarded
$500, 000. Al so, although there is considerable noise (in part
because the nunber of juries for each case is relatively small),

48 See Sunstein, Kahneman, and Schkade, supra note 4, at XX
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the range of verdicts for a given case tends to increase in
proportion to the nedian verdict.* Note that these variations
between juries occurred on identical presentations of identical
facts, unaffected by differences in (for exanple) conpensatory
awards or |awers presentations.

To make the uncertainty of these dollar verdicts nore
concrete, imagine that a statistically sophisticated and greatly
experienced | awer is advising a defendant about a possible
punitive damages award, on the basis of the data illustrated by
Table 5. For the purpose of the illustration, assune that the
| awyer is known to be not only sophisticated but al so wi se, and
abl e to make unbi ased predictions of jury decisions: when she
states that her best guess is an award of $X, the actual award
is equally likely to be above or below X (this is her estinmate
of the nedian award). On the basis of our data the |awer woul d
be able to provide the client with the follow ng information:

My best guess is that you will face a judgnent of $X. There
are equal chances that it will be higher or lower than this
anount. However, there is a |lot of uncertainty about how
much higher or lower it will be: there is a 10% chance that
you will have to pay nore than a tinmes that anount--and there
is a 10% chance that you will have to pay less than 1/b of

t hat anount.

Aver agi ng across cases, the best estimtes® of a and b
respectively, are 7.74 and 6.61. On the basis of these val ues,
a lawer who predicts a verdict of $2 million should al so
estimate that there is a 10% chance that the actual verdict wll
be over $15.48 million, and a 10% chance that it will be |ess
than $.30 mllion. Because the range increases proportionately
with the nean (except for noise) the sane values of a and b
apply for any value of $X.°* Finally, these estimates assune a

4% Kahneman, Schkade and Sunstein (1998) observed a sinilar pattern.

50 These estinmates are obtained in tw steps: (1) conpute the follow ng
rati os for each case--90th percentil e/ nedian and nedi an/ 10th percentile. (2)
Comput e the geonetric nmean across cases for each ratio. The geonetric nean
is the standard nethod for averaging ratios. The estimtes reported here are
for the 9 cases that have neither a nedian of zero or a 10th percentile of 0
(see Table 5).

51 To test for proportionality, we run a regression of the difference between
the 90th and 10th percentiles for a given case on the nedian for that case
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Table 6. Percentiles of Jury Dollar Verdicts, by Case (in
t housands of doll ars)

M ni mum Medi an Maxi mum
Case Ot h 10t h 25t h 50t h 75t h 90t h 100t h
Reynol ds 250 1, 000 3, 500 10, 000 17,500 50, 000 100, 000
d over 500 1, 000 1, 250 4, 000 10, 000 50, 000 100, 000
Lawson 200 250 1, 000 2,000 6, 000 15, 000 100, 000
Wllianms 100 200 700 1,500 5, 000 10, 000 15, 500
Smith 0 100 300 1, 000 7, 000 20, 000 100, 000
Nel son 100 250 500 1, 000 5, 000 5, 000 100, 000
Hughes 0 200 850 1, 000 2,000 20, 000 40, 000
Vst 1 200 500 1, 000 2,000 4, 000 10, 000
Crandal | 0 50 250 500 1, 450 2,000 100, 000
Dougl as 0 1 250 500 1, 000 25, 000 50, 000
Sander s 0 0 0 100 500 1, 000 50, 000
W ndsor 0 0 0 50 400 5, 000 25, 000
Newt on 0 0 0 0 75 200 500
Dul wort h 0 0 0 0 40 300 500
St anl ey 0 0 0 0 25 250 500
Mean of 210 510 1, 350 3,700 9, 100 29, 000 83, 100
Top 5
Mean of 20 140 470 800 2,290 11, 200 60, 000
M ddle 5
Mean of 0 0 0 30 208 1, 350 15, 300
Bottom 5
Overal | 77 217 607 1,510 3, 866 13, 850 52, 800
Mean

If the range goes up proportionately with the nedian, then this regression
shoul d have a good fit, and the constant in the regression should be close to
zero. In fact, the line fits quite well (R2 = .66) and the constant is not
significantly different fromzero (p > .05).
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jury of six. The uncertainty would very likely be reduced
somewhat with a larger jury.>?

9. Are Deliberating Juries Mire Predictable Than Statistical
Juries? In the introduction we asked whet her deliberating
juries would produce dollar verdicts that are nore predictable
than those of statistical juries. W can now use the a and b
anal ysis above to answer this question. As with the verdicts of
deli berating juries, variability in the verdicts of statistical
juries is roughly proportional to the nedian verdict.* W can
apply the sane procedure as before to estimate the factors a and
b, which neasure the estimated relationship of the 10th and 90th
percentiles for each case to the nedian award for that case.

For statistical juries our estimtes of a and b are 2.88 and
4.11, which are both far I ess than the corresponding figures of

6.61 and 7.74 for deliberating juries. |In our exanple above,
the lawer s predicted range for a statistical jury verdict
woul d be from$.69 to $8.22 nmillion conpared to the range for a

deli berating jury verdict of $.30 to $15.48 nillion. Cbviously,
there is far less uncertainty about the verdicts of statistical
juries than about those of deliberating juries.

This pattern is remarkably consistent across cases. There is
greater uncertainty in deliberating jury verdicts for each of
the 10 cases for which a can be calculated (those with non-zero
medi ans), and greater uncertainty for 11 of the 12 cases for
which b can be calculated (those with non-zero 10th
percentiles). It is inportant to note that this estimtion

52 Because statistical uncertainty is proportional to the size of the jury, we
can approxi nate how nmuch smaller a and b would be for a jury of 12, under the
assunption that uncertainty in deliberating juries would reduce at the sane
rate as in a statistical jury. |In this case, since the jury would be twi ce
as large, we divide a and b by the square root of 2. The resulting estimtes
are a = 4.67 and b = 5.47, which in the | awer advice exanple woul d produce a
predi cted verdict range of $.43 mllion to $10.94 mllion

5 To test for proportionality, we again ran a regression of the difference
between the 90th and 10th percentiles of statistical jury verdicts for a

gi ven case on the nedian for that case. |f the range goes up proportionately
with the nmedian, then this regression should have a good fit, and the
constant in the regression should be close to zero. |In fact, the line again

fits fairly well (R2 = .56). More inportantly, the constant is not
significantly different fromzero (p > .05).
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procedure effectively controls for the severity shift, and
therefore that these differences are not due nerely to the
general ly higher |evel of verdicts by deliberating juries. W
conclude, rather to our surprise, that deliberation is a
significantly poorer way of aggregating opinions that is
statistical pooling--at least if the goal is to decrease the
arbitrary unpredictability of awards.

| V. What Happened? Severity Shifts, Rhetorical Asymetry,
And Rel at ed Phenonena

We now turn to a discussion of these results. W enphasize
t hree phenonena. The first is identified for the first tinme
here, while the second and third have been studied in nmany
previ ous experinents.

e The first and nost inportant phenonenon is the severity shift.
We believe that this occurred because of a rhetorical
asymmetry, giving one set of argunents an autonatic, other-

t hi ngs-equal upper-hand in a group discussion, so that groups
will typically shift in the direction holding that upper-hand.

» The second phenonenon, described standardly though sonewhat
vaguely as a choice shift, ® arises when the decision of a
group shifts toward a nore extrene version of the view held,
before deliberation, by the group s nedi an nenber. Qur
evi dence clearly shows choice shifts with respect to
puni shnment verdicts, and because hi gh awards increased nuch
nmore than | ow awards, we think that sonmething simlar played a
role in the dollar verdicts as well.

e The third phenonenon, described as group polarization (a
term someti mes used to cover choice shifts as well®), occurs
when individuals, polled privately after group di scussion,
shift toward a nore extrene point in the direction set by the
original distribution of views.® Because our jurors were not

54 See Joahnnes Zuber et al., Choice Shift and Group Polarization: An
Anal ysis of the Status of Argunments and Soci al Decision Schenes, 62 J Person.
and Soc. Psych. 50 (1992).

5 See id.

% See note supra. It is possible to have one kind of nmovement without the
ot her, though ordinarily the two acconpany one another. .See Zuber et al.,
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polled privately after discussion, we do not have direct
evi dence of group polarization, though there is reason to
believe that it may have occurred. ®

A. The Severity Shift and Rhetorical Asymetry

1. Rhetorical Asymmetry. By far the nost striking finding
in our data is the severity shift produced by deliberation. Wat
mechani sm causes a jury to decide on an award that exceeds the
initial judgnment of their nmedian nmenber--and sonetines to exceed
t he hi ghest predeliberation judgnent of all its nmenbers?

We hypot hesi ze that a feature of deliberation, a rhetorica
asymmetry, hel ps produce the one-way novenent that we observe.

Specifically, once the jury has agreed that there will be a non-
zero dollar award, the argunents for a |larger award have a
rhetorical advantage, and are nore persuasive. |If this is the

case, then a jury would be drawn di sproportionately toward the

| arger predeliberation judgnments of its jurors. No such
asymmetry woul d be expected for the punishnment scale, if it is
hypot hesi zed that social norns give the advantage, not to anyone
argui ng that the conduct of a corporate defendant was worse in
the abstract, but to anyone arguing for a higher dollar award
agai nst a corporate defendant. The key point has to do with the
transl ation of a punishnent judgnent into a dollar award; those
who argue that nore noney is necessary to punish a corporation
appear to have an upper hand. The unbounded dol |l ar scal e affords
great latitude in the expression of what nore neans.

To exam ne the hypothesis of rhetorical asymetry nore
directly, we asked 87 University of Chicago | aw students whet her

it would be harder to argue for a smaller or a larger award. |f
a general rhetorical asymmetry exists, then it can in principle
be assessed i ndependent of any particular case. |In this study,

respondents were sinply told that they were deliberating about
punitive damage awards, and were given no details of any case.
They were first asked to generate argunents for a higher or

| ower award, and then asked which award (higher or |ower) woul d
be easier to justify. Half of the students were asked to argue

supra note 3, at 59 ( it is necessary to differentiate between choice shift
and group polarization®.®.°. the ongoing processes at these two |evels may
differ )

57 See Roger Brown, Social Psychol ogy XX (2d ed. 1986).
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for a higher award; half were asked to argue for a | ower one.
After generating the relevant argunents, they were asked to
conplete a second task, which went as foll ows:

Il magine that a jury in a civil trial is deliberating about
a personal injury case in which the defendant is a |large
corporation (with annual profits of approxi mtely $200
mllion). The jury has already (a) unani nously ordered the
def endant to pay an anount of conpensatory damages that fully
conpensates the plaintiff, and (b) unani nously concl uded t hat
whi | e the underlying conduct was not truly horrendous, it was
sufficiently reckless to justify an award of punitive damages
as well (in addition to conpensatory damages).

In general, which position would you expect to be
harder for a juror to argue for in a deliberation? (please
circle the letter of your answer)

[1599 a) it is harder to argue that damages shoul d be
hi gher

[5599 Db) it is harder to argue that damages shoul d be
| ower

[30% c) the positions are equally hard to argue for

The students were expressly told not to begin the second task
(assessing the conparative difficulty question) until after they
had conpleted the first (nmaking argunents one way or the
ot her) .8

The results confirmed our hypothesis: a clear nmgjority (55%
t hought that arguing for a | ower award woul d be the nore
difficult rhetorical position. Further, of those who showed a
preference, the margin was alnost 4 to 1 that arguing for a
| arger award is easier. Mreover, there was no effect of being
asked to justify a higher or |ower award; both groups agreed
that it is harder to argue for a lower award. Note that the
Uni versity of Chicago study closely followed the jury study, in
the sense that the fornmer, like the latter, involved a corporate
defendant with $200 million in annual profits. It seens likely
that a rhetorical asymretry played a substantial role in

%8 See appendix for this study.
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producing jury verdicts consistently above the nedi an
i ndi vidual, and sonetines even above the highest individual.

2. Sone renmai ning questions. This finding of rhetorical
asymmetry rai ses many issues. The concept could be understood in
many ways, both broad and narrow. Taken very broadly, rhetorical
asymmetry is ubiquitous: In any social arrangenent containing
norns, those who argue in the direction that is normative for
the group will have the advantage. Those who argue that slavery
was wonderful, or that the Hol ocaust never happened, or that
animal s should be made to suffer, if these positions are
normative in that group, are at rhetorical advantage conpared to
t hose who claimthe opposite. It would also be interesting to
know whether a simlar rhetorical asymetry mght be at work in
ot her deliberative contexts. W m ght inmagine, for exanple,
settings in which those arguing for higher crimnal punishnents
woul d have a rhetorical advantage; it is also possible to
i magi ne places in which people arguing for |ower taxes wll have
an easier tinme in any debate.

Nar r ow under st andi ngs of rhetorical asymetry are possible
and nore useful for many purposes. Qur claimhere is quite
narrow. that when people are asking how much questions in
del i berati ng about punitive damage awards in dollars, one side
has a systematic advantage, even if the underlying noral
judgnents are identical (as neasured on the bounded puni shnment
scale). Wuld the sane effect be found in deliberations about
conpensatory awards for |ibel, sexual harassnent, and pain and
suffering? Wuld the sane effect be found for punitive danage
awards if the defendant were not a corporation? |If the
plaintiff were a corporation? W turn to sonme normative issues
bel ow; for the nonment we note sinply that there is much roomfor
further study here.

3. An alternative possibility: the nean juror hypothesis.
Anot her explanation for the severity shift would suggest that
groups nove toward the nean of individual dollar judgnents,
rat her than the nedi an. Because individual dollar judgnents are
skewed to the right, and include many extrene judgnents, the
mean will be above the nedian (this is true for 91% of juries),
and could account, in theory, for the higher |evel of verdicts.
From an anal ysis of our data, our basic conclusion is that while
it is possible that novenents toward the nean may have pl ayed
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sone role in producing severity shifts, it cannot be the
fundanent al expl anation. The sinplest denonstration of this
cones fromthe fact that 27% of non-zero jury dollar verdicts
were as high as or higher than that of the highest
predel i beration dollar judgnment of individuals. A fuller

expl anation requires a nore detail ed anal ysis.

To exam ne the hypothesis that the nean of i ndividual
awards woul d predict jury dollar verdicts and hence the severity
shift, we reconputed the statistical jury results using the nean
i ndi vi dual judgment, rather than the median.® As expected, the
mean juror produces higher dollar verdicts than the nedi an
juror, although it is still |lower than 64% of non-zero jury
verdicts (al beit an inprovenent over the 83%figure for the
medi an juror). This partial success, however, cones at a high
price. Even though the nmean juror is consistently higher than
the median juror (and seemngly closer to jury verdicts), it is
less reliable, and is actually is a worse predictor of jury
verdicts on the conventional neasures of predictive success: it
explains less of the variance in jury verdicts (4% vs 26%, and
has | arger prediction errors on average (conpared to the nedi an
juror predictions, the root-nean-square-error® for the mean
juror is 2.21 tines larger, and the nean absolute error is 1.53
tinmes larger). The choice between the nedian and the nean
mai nl y means choosi ng between types of errors--with the nedi an
juror, the statistical jury s verdict is alnost always too | ow,
but al nost never disastrously wong. Wth the nmean juror the
signs of the errors are nore balanced (2/3 too low and 1/3 too
hi gh), but there can occasionally be huge positive errors (i.e.,

5 For punishnent verdicts (not depicted here for clarity) switching to the
nmean as the basis for statistical juries has little effect, because of the
| ow | evel of skewness in the distribution of punishnment judgnents.

8 The root-nmean-square error (RVSBE) is calculated by first conputing the

di fferences between the predicted verdict (i.e., the nedian or average of
predel i beration jurors) and the actual verdict (the jury verdict), taking the
square of each difference, and then taking the square root of the average
squared difference. |n regression, the predicted value of the regression
equation plays the sane role as the nean or nedian do here, and the RVMSE is

t hus anal ogous to the standard error of a regression (the estimate of ).

The nean absolute error (MAE) is conmputed by taking the average of the
absolute values (i.e., the magnitude, regardless of its sign) of the

di f f erences.
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mean juror far above the jury verdict).® Thus, even if the mean
juror with its higher overall levels did fit jury verdicts
better (and it does not), we would still need to account for a
consi stent upward novenent in jury verdicts, relative to the
mean juror, and for those verdicts that are at or above the

maxi mum i ndi vi dual judgnment in that jury.

B. Choice Shifts and G oup Pol ari zation

1. The data and the central idea. Qur study shows what is
conventionally called a choice shift wth respect to
puni shnment ratings, pivoting around the rating of 3. Choice
shifts of this general sort are conmobn consequences of
del i beration, ®® and they have been found in many diverse tasks.
The result is that groups often go in nore extrene directions---
both higher or Iower on the rel evant scal e---than woul d the
typi cal or average individual in the group

Consi der sone exanples fromrel evant experinents. (a) A
group of noderately profem nist wonen will be nore strongly
profem ni st after discussion.® (b) Citizens of France becone
nore critical of the United States and its intentions with
respect to economc aid after discussion.® (c) After discussion
whi tes predi sposed to show racial prejudice offer nore negative
responses to the question whether white racismis responsible
for conditions faced by African-Americans in Anerican cities.®
(d) After discussion, whites predi sposed not to show raci al
prej udi ce offer nore positive responses to the same question.

51 This is usually due to the presence of one or two extremely high

i ndi vi dual judgnments in a jury.

62 Some studi es suggest that the median predeliberation judgment is a good
predi ctor of outcones; but in sonme situations groups have i ndeed been
observed to nmake quite different decisions fromthose of the nedian or
average of individuals that conpose them See Norbert Kerr, Robert MacCoun,
and Geoffrey Kraner, Bias in Judgnment: Conparing |ndividuals and G oups, 103
Psychol ogi cal Revi ew 687 (1996); Daniel G gone and Reid Hastie, Proper

Anal ysis OF The Accuracy O G oup Judgnents. 121 Psychol ogical Bulletin, 149
(1997).

63 See D.G Mers, Discussion-Induced Attitude Polarization, 28 Human
Rel ati ons 699 (1975).

64 Brown, supra note 57, at 224.

% D.G Mers and G D. Bishop, The Enhancement of Dominant Attitudes in G oup
Di scussion, 20 J Personality and Soc. Psych. 286 (1976),

66 See i d.
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For puni shnment ratings, the pattern described above is exactly
what woul d be predicted fromthe literature on choice shifts.®

2. Risky shifts. Before 1961, conventional w sdom had been
that as conpared with the individuals who conpose it, a group of
deci si on-makers--for exanple, a conmttee or board--would be
likely to favor a conpronise and thus to avoid risks.® But the
rel evant experinents, originally conducted by Stoner, found
ot herwi se; they identified what has becone known as the risky
shift. ® Deliberation tended to shift individual menbers in the
direction of greater risk-taking (group polarization); and
del i berating groups, asked to reach a unani nbus deci sion, were
generally nore risk-inclined--sonetinmes far nore risk-inclined--
than the nean individual nmenber, predeliberation (choice shift).

In Stoner s original data, subsequent researchers noticed,
the largest risky shifts could be found when group nenbers had
a quite extrene risky initial position, in the sense that the
predel i beration votes were weighted toward the risky end,
whereas the itens that shifted alittle or not at all started
out near the middle of the scale. ® A group of very cautious
i ndi viduals woul d produce a significant shift toward greater
caution; a group of individuals inclined toward risk-taking
woul d produce a significant shift toward greater risk-taking;
and groups of individuals in the mddl e woul d produce snall er
shifts in the direction indicated by their original disposition.
In short, group discussion noves decisions to nore extrenme
points in the direction of the original inclination . . . |,
whi ch neans shift to either risk or caution in the direction of

57 There is one difference: 1In the usual choice shift and group pol arization
studi es, the phenonenon is usually defined by reference to scales having two
sides, with a neutral mdpoint, usually defined as O (signalling neutrality
on a question or no opinion). This is the arrangenent by which it nakes sense
to speak of initial dispositions and their aggravation. Qur punishnment

rati ngs, by contrast, |acked an obvious neutral midpoint, and of course

dol | ar awards have no such m dpoint.

% W drawin this and the follow ng paragraph on Brown, supra note 57, at
200- 206.

89 See J. A F. Stoner, A Conparison of Individual and G oup Decisions

I ncl udi ng Ri sk, unpublished master s thesis, School of Managenent,
Massachusetts Institute of Technology; J.A F. Stoner, R sky and Cautious
Shifts in Goup Decisions, 4 J Experinental Social Psych. 442 (1968).

° Brown, supra note 57, at 211.
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the original disposition, and the size of the shift increases
with the degree of the initial polarization. * Simlar results
have been found in many contexts, ? i nvol ving, for exanple,
guestions about econom c aid, architecture, political |eaders,
race, femnism and judgnents of guilt or innocence.

We do not know if our jurors were susceptible to a group
pol ari zati on, because nenbers were not polled individually
afterwards. But there is reason to suspect that this happened as
well.”

3. Two nechani sns, and severity shifts again. There have
been two mai n expl anations for group pol arization and choice
shifts, both of which have been extensively investigated.
Massi ve support has been found on behal f of both explanations. "

T Brown, supra note 57, at 211.

2 Group pol arization has been shown with sinulated juries in the context of
guilt and innocence. See David Myers and Martin Kaplan, G oup-Induced

Pol ari zation in Sinulated Juries, 2 Personality and Soc. Psych. Bulletin 63
(1976).

It is plausible to think that the requirenent of unanimty pushed
people further in the direction of the dom nant view, an idea that m ght be
fortified with the thought that those with outlier positions (in favor of
extrenme awards) woul d be especially likely to hold out against a conprom se
view, thus producing pressure toward the extrenes. W are unaware, however,
of any studies of choice shifts that show a difference between the outcones
produced by a unaninty rule and the outconmes produced by majority rule. Note
al so that nunerous studies show that group polarization occurs regardl ess of
the decision rule and hence it is extrenely unlikely that the unanimty rule
accounted for other results here: The shift effect is about equally robust
regardl ess of whether a group decision is required. See Myers and Lamm
supra note 3, 611 (1976). O course we cannot exclude the possibility that
the results would be somewhat different without a unanimty rule; this is in
fact a good area for subsequent enpirical study, especially in |ight of
continui ng questions about the consequences of requirenents of jury
unanimty.
 See Brown, supra note 57, at XXX
| senberg, supra note 3, and Brown, supra note 57, review this literature.

> Note that confornmity does not explain group polarization. See Myers, supra
note 63, at 562, indicating that people want to perceive thenselves as
somewhat different fromothers and that people want to differentiate

t hensel ves fromothers, to a small extent and in the right direction
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The first involves social conparison.’”® On this view, people
want to be perceived favorably by other group nenbers (and al so
to perceive thensel ves favorably), and once they hear what
others believe, they adjust their positions in the direction of
the dom nant position. They may want to signal, for exanple,
that they are not cowardly or cautious, and hence they wll
frame their position so that they do not appear such by
conmpari son to other group members.’” The dynani c behind the
soci al conparison explanation is that nost people may want to
take a position of a certain socially preferred sort, and no one
can know what such a position would be until the positions of
others are reveal ed. ® Thus individual s nove their judgnents in
order to preserve their inage to others and their inmage to
t hensel ves. This effect hel ps explain a shift toward caution
(the cautious shift ) as well as toward risk-taking.

The second expl anati on enphasi zes the rol e of persuasive
argunents. 8 The key point here is that an individual s choice or
position on an issue is a function of the nunber and
per suasi veness of argunents presented. Because a group that is

inclined in a certain direction will have a disproportionate
nunber of argunents supporting that direction, the result of
di scussion wll be to nove individuals further in the direction

® There is an obvious connection between this point and recent work in
econom cs on reputational influences on behavior. See Tinmur Kuran, Private
Truths, Public Lies (1996).

" On signaling generally, see Eric Posner, Symbols, Signals, and the Law
(forthcom ng 2000).

® Once the real location of the mean was known, should it not be the case,
granting that everyone wanted to see hinself as reasonably audaci ous, that
those who were really below the nean woul d be notivated to adopt riskier
positions and so change the nean and produce the risky shift? Brown, supra
note 57, at 214.

™ | nvestigations of social influence have enphasized both one-upnanshi p and
the renoval of pluralistic ignorance, that is, ignorance of what other people
think (or are willing to say they think). Note that it is inplicit in these
findings that people seemto want not to conform but to be different from
others in a desirable way. To be virtuous®.’.°. is to be different fromthe
mean--in the right direction and to the right degree. Brown, supra note 57,
at 469.

8 There is an obvious connection between this theory and recent work in
econom cs on informational influences on behavior and in particular on

i nformati on cascades. See David Hirchleifer, The Blind Leading The Blind, in
The New Econoni cs of Human Behavi or (1997).
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of their initial inclinations. Thus it is suggested that the

i nportant thing that happens in discussion is that individual
argunents are expressed and become fully shared. 8 Once the set
of individual argunents is exposed to all individual nenbers,
there will be a novenent toward a nore extrene point in the
direction of initial inclinations, sinply because argunents in
that direction have been pressed and repeated, and opposi ng
argunents will be infrequent. 8

These two nechani snms hel p account for severity shifts as
wel |l ; they help explain the bases for rhetorical asymetry. As
our University of Chicago study suggests, argunents for higher
awar ds seem nore persuasive, other things being equal, than
argunents for lower awards. This is exactly what is neant by
rhetorical asymretry, in the sense that certain argunents (for
"sending a stronger signal") seem nore convincing than others
(for "ensuring against overdeterrence"). In addition, social
i nfl uences, given existing norns, are likely to push people
toward hi gher awards, sinply because a concern for reputation,
and for self-conception, generally argue in favor of supporting
hi gher awards in the face of conflict. People who argue for
hi gher awards seemto want to give appropriate punishnment to
wrongdoi ng (a good thing to seemto want), whereas those who
argue for |ower awards seem other things being equal, to be
| eni ent toward w ongdoi ng by corporations or solicitous to them
(not a good thing to seemto be). W enphasize that these are
sinply descriptive points, and social norns could be otherw se,
as they apparently are in the context of crimnal conviction,
where | eniency shifts have been observed. 8

V. Inplications and Reforns

To know whet her the dollar verdicts of deliberating juries
are better than the dollar awards of statistical juries, it
seens necessary to have a theory of appropriate punitive damage
awards, and it is not our purpose here to set out such a theory.
In its absence, the sinplest conclusion fromour study is that
to the extent that there is a concern about unpredictabl e damge

8 Brown, supra note 57, at 219.
8 Brown, supra note 57, at 219.
8 See note supra.
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awards, deliberation is not likely to alleviate that concern,
and indeed is likely to aggravate it, as denonstrated by our
di scussion in part 111.8

O course this unpredictability woul d probably be | ower
with larger juries (say of size twelve). But while this
i ncrease would al nost certainly reduce the probl em somewhat - -
because predictability generally increases with group size® --
there is little reason to hope that it would make a qualitative
difference. In our current study, deliberating juries of six
performed no better than statistical juries of the sane size
when judgi ng puni shnment, but were worse when judgi ng doll ars.
The statistical juries in our previous study (which were the
primary basis for our conclusions about unpredictable awards)
contained twelve jurors. Thus, if the relationship between
del i berating and statistical juries we found here holds, the
likely outcone is that deliberating juries of twelve would show
|l ess predictability for dollar awards than our statistical
juries of twelve; and those juries showed an extrenely high
degree of unpredictability.

Unpredictability is a serious problemfor jury verdicts,
partly because it ensures that the simlarly situated will often
not be treated simlarly (and thus produces unfairness for
plaintiffs and defendants alike), partly because it nay produce
overdeterrence in risk-averse defendants (if sonme of the awards
are sufficiently high), partly because of the sheer cost
involved in litigation-rel ated expenses. O course predictable
awards m ght be nothing to celebrate if they are too high or too
| ow. But unpredictability is by itself a cause for serious
concern. How do our findings here bear on possible reforns?

Wth respect to punitive danage awards, and damages awards
in related areas, many proposals have been notivated by a desire
to decrease unpredictability. This goal has, for exanple, played
a role in proposals for damage caps, for sinple nmultipliers

8 Note al so that because our study stipul ated conpensatory danmages, and hel d
them fi xed across cases, we may well have understated true variance in
punitive awards, because according to previous research, see Eisenberg et

al ., supra note 10; Karpoff and Lott, supra note 27, real juries anchor on
their own conpensatory award, rather than on sonme constant val ue

8 See e.g., Mchael Saks, The Smaller the Jury, the Greater the
Unpredictability, 79 Judicature 263 (1996)
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(relating punitive awards to conpensatory awards), and for
informing the jury of average awards or of intervals.® It has
played a role in constitutional limtations as well.® But nmany
of these proposals would do not hing about the problem of scaling
w t hout a nodul us; damage caps, for exanple, would reduce unduly
hi gh awards, but would not informthe jury of the nmeaning of
various possible awards. In fact there is evidence that caps can
act as anchors, drawing jurors to them and hence that caps
can actually increase unpredictability.® For these reasons
damage caps are unlikely to resolve the fundanental problem

An understandi ng of that problem notivated our earlier
di scussion of the possibility of eliciting fromthe jury not
dol l ar awards, but normative judgments on a rating scal e.® These
judgnents m ght be converted into a dollar award through sone
kind of calibration function, based on experts ( technocratic
populism) or on popul ation-wi de data relating normative
judgments to dollar awards ( predictable populism).% Before our
study here, it would be possible to question whether it is
practical to ask a deliberating jury to nake a noral judgnent on
a rating scale, hardly an ordinary practice in daily life, and
i ndeed a task that m ght seem even odder than the sonewhat nore
famliar one of punishing wongdoers through dollar awards.

The findings here do not lead directly to any particul ar
reform proposal ; but they add several points to the existing
literature. First, they denonstrate that juries can use a
puni shnment rating scale quite reliably. Juries are able to
answer the normative question directly, and they are also able
to use a rating scale far nore reliably than the famliar dollar
scale. And if deliberating juries are thought to have advant ages
over other, less populist institutions---as many people clearly
bel i eve®---then there is reason to consider a reform proposal

8 See Saks et al., supra note 39 (discussing alternative approaches and their
ef fects).

87 See BMWv. Core, 116 S. Ct. 1589, 1601 (1996) (Breyer, J., concurring).

8 |jnda Babcock, J. Legal Stud. (?):Jennifer Robbennolt (?); there is
definitely a piece on this, cited in our Yale piece, | think in the
di scussi on of danmge caps

8 See Sunstein, Kahneman, and Schkade, supra note 4, at 2112-2121.
9 see id.
%1 See Gal anter and Luban, supra note 18.
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that would involve directly eliciting the jury s noral judgnent.
As noted, these judgnents m ght be converted into a dollar award
by sonme kind of calibration fornula, defined by expert judgnents
about what different dollar awards would nean or do to
particul ar defendants, or instead on popul ati on-w de data
relating normative judgnents to dollar awards. Either route
could greatly diminish unpredictability. %

The data here, along with previous data, show that a
calibration fornula is also feasible to devel op and use.® In
such a reform juries mght be asked to performtwo sinple
tasks: decide whether punitive damages shoul d be awarded at
all; and produce a punishnent rating on a scale that has
verbal descriptions to acconpany the nunbers. It is easy to
i magi ne a possible jury instruction that woul d acconpany these
tasks. W have shown that this approach is entirely feasible,
and also that it would increase predictability.

An additional point stens fromthe finding that
deli berating juries do not reduce but actually increase erratic
awards. W have seen as well that deliberation can produce
juries in which group discussion yields awards nuch hi gher than
t hose of even the highest of pre-discussion judgnments. Wthout
sayi ng whet her the resulting judgnents are good or bad, our
findings fortify the suggestion that difficulties with the
doll ar scale nake it hazardous to continue to rely on the
current system in which juries nust map their noral judgnents
onto that scale w thout being given any gui dance about the
meani ng of the various points on the scale.%

The nost radical reformwould be to dispense with the jury
entirely and to nove toward judicial judgnents or even to
devel op a kind of penalty schedul e, based on the judgnents of
some combi nation of representative and expert institutions.® W

92 See Sunstein, Kahneman, and Schkade, supra note 4, at 2113-2120.
% 1d. at 2112-2118.

% To be sure, eliciting noral judgments rather than dollar awards woul d not
answer all of the relevant questions, because choice shifts produce not only
hi gher and | ower dollar awards, but also higher and | ower noral judgnents.

% The idea has received considerable attention in the anal ogous area of
contingent valuation. See Murray Rutherford et al., Assessing Environnental
Losses: Judgnents of Inportance and Danmage Schedul es, 22 Harv. Envtl. L.

Rev. 51 (1998); Richard B. Stewart, Liability for Natural Resource Injury, in
Anal yzi ng Superfund 219, 241-44 (Richard L. Revesz and Richard B. Stewart
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cannot evaluate these alternatives here. O course the radica
reformmght be rejected if the relevant institutions would be
unrel i abl e, perhaps because bureaucracies m ght be vulnerable to
the exercise of politically powerful private groups. The
guestion is one of conparative institutional conpetence. Wat we
have added here is that the process of deliberation wll

i ncrease awards generally and high awards dramatically, a result
that cannot be conforting in light of the resulting
unpredictability.

VI. Brief General Notes on Deliberation

The topic of deliberation has attracted a great deal of
recent interest in both political and legal theory.® Mich of
the rel evant work depends on clai ns about the consequences of
del i beration. But for the nost part, the discussion in |aw and
political theory has not been enpirically informed.® Qur study
here provides a remarkabl e set of data about the effects of
deli beration with respect to both "pure"” noral judgnents (as
measur ed by punishnment ratings) and dollar awards.® An obvious
gquestion is whether an analysis of the data suggests that
del i berati on has noved people in better or worse directions. W
of fer sone brief notations here.

It mght seemtenpting to say that with respect to both
punitive intent and danmage awards, there is no basis for
choosi ng between the results of jury deliberation and the

eds. 1995). In the area of conpensatory danages, see the plea for danages
schedul es in Bovbjerg et al., supra note 24. In the punitive danage context,
see Viscusi, supra note 17; Sunstein, Kahneman, and Schkade, supra note 4, at
2121-2126. For dammges general ly, see Atiyah, supra note 26

% See, e.g., Deliberative Denpcracy (Jon Elster ed. 1998): Amy Gut mann and
Denni s Thonpson, Denocracy and Di sagreenent (1997).

%7 Exceptions include Stokes, supra note , and James Fishkin s set of studies
of the deliberative opinion poll. See Janes Fiskin, The Voice of the People
(1998).

% Note, however, that our study did not and coul d not guarantee what many
theorists of deliberative denocracy take to be a precondition of well-

functioning deliberation: an absence of strategic behavior, a willingness to
listen, a normof reciprocity, equality anong nenbers. Undoubtedly sone of
those in order groups behaved strategically and sonme were not willing to

listen; some were undoubtedly nmore equal than others. Qurs is a test of real-
worl d deliberation, not ideal deliberation. An exam nation of the tapes gives
an overall inpression, however, that the participants generally listened well
and obeyed a principle of equality.
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results that woul d be produced by taking the nedi an of
nondel i berati ng si x-person groups. Consider just one case, in
whi ch the nedi an individual predeliberation punishnment rating
was 5.5 and the nedi an dollar award $250, 000; after
deliberation, the jury rating was 7.0 and the dollar award $3
mllion. Which is better? Wthout a substantive theory about
appropriate punishnent ratings or dollar awards, it m ght seem
i mpossi ble to say. %

| f social influence and persuasive argunents are at work,
there is a tendency to nove to a nore extrene point direction of
the group’s initial inclination; but do these nmechani snms produce
i nprovenents? It seens hard to know wi t hout eval uating the
initial positions that produce social influence, and w thout
know ng whet her the argunents found to be persuasive are
actually right. The finding of severity shifts, apparently
rooted in rhetorical asymmetry, also raises troubling questions.
The argunent that "a stronger signal needs to be given to other
wrongdoers," or that "we need to get the attention of this

defendant," is far nore powerful than the argunent, "wait, there
is a threat of overdeterrence,"” or, "a punitive damge award
will give the plaintiff a windfall." Here too it is not clear

whet her the severity shifts lead to better judgnents.

It is always possible that the rhetorical asymetry is
counteracting sone other kind of asymmetry, or a bias in the
system |f, for exanple, jurors have a systematic bias agai nst
personal injury actions, a pro-plaintiff rhetorical asymetry,
Wth respect to dollar awards, m ght supply a corrective. Wat
is disturbing about the rhetorical asymetry that we have
described is not necessarily that it produces worse awards, but
its nmechani cal, case-independent quality. |If the result of the
rhetorical asymretry is to produce better awards, it would not
be a shock - stranger things have happened - but it would be a
| ucky coinci dence.

To be sure, there may be sone procedural reasons to have
sone confidence in the outcones of a deliberative process. By
hypot hesis, nore tine is spent on the problem and nore tine
m ght well help, at least in general; judgnments reached after
deli beration will be nore inforned, sinply because nore
argunents will be introduced; deliberation tends to increase

% A nore extended treatment of the normative issues raised by choice shifts
and group polarization can be found in Sunstein, supra note.
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consensus; and deliberation will, other things being equal,
produce novenent in the direction favored by nore confident
group nenbers, and nore confident people are likely (though
hardly certain) to have sonme reason for their confidence. On
procedural grounds, these points give sone reason to think that
W th respect to punishnment ratings, the outcones of deliberation
are likely to be better than the outcones that woul d be produced
by identifying the nedian or nean judgnment of individuals. But
because of the arbitrariness introduced by the selection of a
nmodul us, we have no such confidence for dollar verdicts. There
is little reason to believe that the dollar awards of actua
juries are better than the dollar awards of statistical juries.
If all existing punitive damage awards were doubl ed, or subject
to a sliding scale of increase, so that small awards would go up
alittle, and large awards would go up a lot, would the system
of civil penalties be better? W cannot insist on a negative
answer; but it is far from obvious how one woul d defend an
affirmative answer.

VI1. Concl usion

We have found that as conpared with the nmedian of i ndividual
judgnents, deliberation nmakes | ow puni shnment judgnents decrease
and hi gh puni shnent judgnents increase. It also nmakes--and this
is our nost inportant finding--dollar awards generally increase,
whi | e maki ng high dollar awards substantially increase, in a
general severity shift. W have also found, sonewhat to our
surprise, that deliberating juries produce nore unpredictability
t han woul d be found by taking the nedian of predeliberation
judgnents fromjurors.

These findings have inplications for damage awards in general
and al so for understanding social deliberation. Fromthe
normative point of view, it is hard to know whether the
resulting judgnents are better than the nedi an of pre-
del i berative individual judgnents. But five points seemclear.
First, noral judgnents about personal injury cases are very
w dely shared over diverse communities and denographic
categories. Second, those shared noral judgnents do not produce
predi ctabl e dollar awards. Third, choice shifts occur in the
context of punishnent ratings; hence group judgnents go to nore
extrene points in the direction of the inclination originally
i ndi cated by the nedi an of predeliberation judgnents. Fourth,
dol lar awards reflect a systematic severity shift, apparently a
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result of a rhetorical asymetry in which argunents for higher
awar ds have a general advantage over argunents for |ower awards.
Fifth, the problem of unpredictable and erratic dollar verdicts
is increased, not alleviated, by the fact that juries are

del i berative bodi es.
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Appendi x

d over v. CGeneral Assi stance

Joan dover, a five-year-old child, ingested a | arge nunber
of a non-prescription allergy nedicine called Allerfree, and
required a three-week hospital stay. The Allerfree bottle used a
faulty chil dproof safety cap. The d overs sued the manufacturer
of Allerfree, the CGeneral Assistance conpany. The trial jury
ordered General Assistance to pay the dovers $200,000 in
conpensat ory damages

Facts of the Case Established at Tri al

Joan s parents testified that after her birth they had
chil dproofed their house and ensured that all of their
medi cations had chil dproof safety caps. The Allerfree bottle
carries a |abel reading Childproof Cap. Joan found the pills
in a kitchen drawer and ingested nost of the bottle. The
overdose permanently weakened her respiratory system which wll
make her nore susceptible to breathing-related di seases such as
ast hma and enphysema for the rest of her life.

CGeneral Assistance is a large conpany (with profits of $100-
200 mllion per year) that manufactures a variety of non-
prescription nedicines. The conpany has sold tens of thousands
of bottles of nedicines wth childproof safety caps that were
generally effective, but had a failure rate nuch hi gher than any
others in the industry. Internal conpany docunents showed t hat
Ceneral Assistance had chosen to ignore federal regul ations
requiring nore effective safety caps. An internal nmeno presented
at trial says that this stupid, unnecessary federal regulation
is a waste of our noney ; it acknow edges the risk that
Al l erfree m ght be punished for violating the regulation but
says the punishnents are extrenely mld; basically we d be
asked to inprove the safety caps in the future. An official at
the Food and Drug Admi nistration had previously warned a Ceneral
Assi st ance executive that the conpany was on shaky ground on
thi s one.

Cl osi ng Argunent by d overs Attorney

The attorney for the dovers argued that General Assistance s
disregard for children s safety and for the | aw was abhorrent
and represented exactly the kind of reckless corporate greed
deserving of a high award of punitive danages. He concl uded t hat
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Ceneral Assistance s shocking profit-nongering should be
puni shed so that the conpany would not feel itself at liberty to
put children at risk in the future.

Cl osi ng Argunent by Ceneral Assistance s Attorney

The attorney for General Assistance enphasized that while the
cap had a high failure rate relative to others on the market, it
had nonet hel ess been conceded at trial that the cap was
effective in nost cases. She argued that, given that the FDA
of ficial had only communicated to them verbally, and had not
requi red the conpany to take any action, it was not at all clear
that the cap was actually in violation of the regulation at all.

A Jury s Deci sion

Imagine that a jury in a civil trial is deliberating about a
personal injury case in which the defendant is a | arge
corporation (with annual profits of approximtely $200 mllion).
The jury has already (a) unani nously ordered the defendant to
pay an anmount of conpensatory damages that fully conpensates the
plaintiff, and (b) unani nously concluded that while the
underlying conduct was not truly horrendous, it was sufficiently
reckless to justify an award of punitive damages as well (in
addition to conpensatory danmages).

The jurors then decided to think individually about the
proper anount of punitive damages, prior to deliberating as a
group.

They have now nade their individual determ nations, and
group deli beration has begun.

Pl ease do not turn to the next page until requested to do
SsoO.

Del i berati ng Over An Amount of Punitive Danages

Juror A states an anmount of punitive damages. Juror B
states an anount that is nmuch higher, three tines A s anount.
(You are not expected to know the exact anmounts stated by A and
B.)

What argunents woul d you expect to hear fromJuror B, to
support an award that is higher than Juror A s proposal ?

On the lines below, please wite down a |ist of the
argunents that you m ght expect to hear fromJuror B in support
of a higher award. Wite as many distinct argunents as you can,
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briefly summari zing each idea in a short phrase or sentence.
Pl ease wite only one distinct idea per |ine.

Which I's Harder to Defend?

In general, which position would you expect to be harder
for a juror to argue for in a deliberation? (please circle the
letter of your answer)

a) it is harder to argue that damages shoul d be higher

b) it is harder to argue that damages shoul d be | ower

c) the positions are equally hard to argue for

Very briefly, please wite down the reason for your answer in
t he space bel ow.
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